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(1:00 p.m., June 23, 2000) 

THE VIDEOGRAPHER: All right. This is 
the deposition of Jerry Whidby, taken on 
behalf of the plaintiff. My name is Gordon 
Croll of Cavalier Reporting and Videography, 
Incorporated, 677 Berkmar Circle, 
Charlottesville, Virginia. The court 
reporter is JoRita Meyer. 

Would counsel please identify 
themselves now for the record. 

MR. GRUENLOH: Mike Greunloh with Ness, 
Motley, on behalf of the plaintiff. 

MR. BROAS: Tim Broas with Winston & 
Strawn, on behalf of Philip Morris. 

MR. ZAKNOEN: Ed Zaknoen with Winston & 
Strawn, on behalf of Philip Morris. 

MS. HARLOWE: Kim Harlowe, Philip 
Morris. 

MR. GRUENLOH: Would you please swear 
the witness. 
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(1:00 p.m., June 23, 2000) 

JERRY WHIDBY, Ph.D., was sworn and 
testified as follows: 

EXAMINATION 
BY MR. GRUENLOH: 

Q. Dr. Whidby, good morning. 

A. Good morning. 

Q. We haven't met before today, but we met 

prior to the deposition. I've never had the 
opportunity or the pleasure to depose you before. 
Today will be the first time. 

Did you receive a subpoena in this 

case? 

A. Yes, I did. 

MR. GRUENLOH: Can you please mark this 
as Exhibit 1. 

(Plaintiffs' Deposition Exhibit 1 was 
marked for identification) 

BY MR. GRUENLOH: 
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24 Q. Is what's been marked as Exhibit 1 to 

25 the deposition a subpoena which you received in 

1 connection with this action? 

2 MR. BROAS: Counsel, I would note for 

3 the record that what you've handed him as 

4 Exhibit 1 is a document with the top page 

5 being an affidavit of the process server. 

6 You can ask the witness, but I doubt that he 

7 received that. 

8 MR. GRUENLOH: Turn to the second — 

9 MR. BROAS: Attached to the affidavit 

10 is a copy of a subpoena. And the last page 

11 is a fax cover sheet from Ness, Motley to Ed 

12 Zaknoen. 

13 BY MR. GRUENLOH: 

14 Q. Okay. Can you turn to the second page, 

15 sir. Does that reflect a copy of the subpoena 

16 which you received in this action? 

17 A. Part of it is. 

18 Q. Okay. Let's turn to Attachment A of 

19 Exhibit Number 1. 

20 Are you personally represented by 

21 counsel here today? Personally represented? 

22 A. I don't know. 

23 Q. You don't know whether you have a 

24 personal attorney here or not today? 

25 A. No, I don't. 
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Q. Well, do you have a personal attorney 
that you confer with on matters in your personal 
life? 

A. No one in particular, no. 

Q. Okay. Have you sought the advice of 
any attorney, aside from the attorneys that are 
employed by Philip Morris, concerning that 
document? 

A. No, I have not. 

Q. Did you make any effort to comply with 
that subpoena? 

A. Yes, I did. 

Q. Have you gathered the documents and the 

things that are requested there in that subpoena, 
then? 

MR. BROAS: Counsel, let me just note 
for the record here that we — Mr. Zaknoen 
here, sitting to my left, sent a letter to 
Ms. Ritter in response to a number of letters 
that he got from Ms. Ritter, and also with 
respect to the subpoena; and that Mr. Zaknoen 
sent to Ms. Ritter a number of documents, 
including copies of Dr. Whidby's previous 
deposition and trial testimony and 
affidavits. 


1 BY MR. GRUENLOH: 

2 Q. Dr. Whidby — 

3 MR. BROAS: And also noting that the 

4 subpoena had been received but had not been 

5 served simultaneously on defense counsel, in 

6 keeping with Magistrate Gold's previous 

7 orders; and that we have been advised that 

8 Dr. Whidby is not in possession of any of the 
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9 documents requested, except for those 

10 relating to his confidentiality agreement and 

11 payments for his consulting work. 

12 And I should also note that we offered 

13 to speak with Ms. Ritter about accommodating 

14 some of the concerns we had with the requests 

15 in the subpoena, and we were hoping to have 

16 heard from her, but we never did. 

17 BY MR. GRUENLOH: 

18 Q. Aside from the depositions, your prior 

19 depositions and testimony, which were provided to 

20 Ms. Ritter, did you make any effort to comply with 

21 this subpoena? Did you gather any other documents 

22 aside from those? 

23 A. No. 

24 Q. Okay. Well, let's do it this way. 

25 Turn to Attachment A of the subpoena, please. 
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Exhibit Number 1. 

The first document request there at the 
bottom of the page says, "All documents given to 
Jerry Whidby in connection with this case, 
including all documents given to Jerry Whidby by 
the defendants or their lawyers in this case or 
another witness in this case." 

Did you make an attempt to compile 
those documents prior to this deposition? 

A. To the best of my knowledge, I don't 
think I have any of these documents. 

Q. Okay. Did you check and see whether 
you do have those documents? Did you go into your 
files and check and see whether you had the 
documents, sir? 

MR. BROAS: Why don't you let him just 
answer each question before you keep asking 
him questions. 

Just answer his question. 

THE WITNESS: To the best of my 
knowledge, I don't have any of these 
documents. 

BY MR. GRUENLOH: 

Q. I understand that. But my question to 
you was: Did you make an effort, did you attempt 


1 to find these documents in your personal files? 

2 Did you go in and try to find them? 

3 A. To the best of my knowledge, these are 

4 not in my personal files. 

5 Q. Okay. Let's go to the second request. 

6 "Any documents created by Jerry Whidby in 

7 connection with his testimony in this case." 

8 Did you make an attempt to go in and 

9 find documents which would be responsive to the 

10 request number two? 

11 A. To the best of my knowledge, I created 

12 no documents related to this case. 

13 Q. Let's go to request number 3. "All 

14 documents (including transcripts of testimony and 

15 reports or analyses) prepared by Jerry Whidby 

16 concerning the following subjects: A, asbestos; 

17 B, relationship of smoking and asbestos-related 

18 illness, including any synergistic effects and 

19 health risks of the asbestos exposure and smoking; 
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20 C, Philip Morris cigarettes, Philip Morris 

21 research, and Philip Morris product development; 

22 D, litigation against the tobacco industry; and E, 

23 workplace smoking policies." 

24 Sir, did you make an attempt to find 

25 any of these documents? 

1 A. To the best of my knowledge, I don't 

2 have any of these documents. 

3 MR. BROAS: And I would note for the 

4 record, just as I did a second ago, that 

5 since this request includes transcripts of 

6 testimony, that we have provided you with 

7 transcripts from various trials and 

8 depositions that Mr. Whidby has given. 

9 MR. GRUENLOH: I understand. 

10 BY MR. GRUENLOH: 

11 Q. You keep answering my question to the 

12 best of your knowledge, you don't have any of 

13 these documents. Should I take that to mean, sir, 

14 that you have attempted to find these documents in 

15 your personal file and you were unable to locate 

16 any of them? 

17 A. To the best of my knowledge, I don't 

18 have any files that have any of these things in 

19 it. I just don't have any of these documents. 

20 Q. Okay. But did you conduct a search in 

21 order to find out whether you, in fact, do have 

22 any documents which are responsive to this 

23 request? 

24 A. Since, to the best of my knowledge, I 

25 don't have these files, I did not do a search. 
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Q. So you thought to yourself, I don't 
think I have any of these documents, so you didn't 
try to double-check and make sure; is that what 
you're telling me? 

MR. BROAS: I'm going to object on 
grounds of lack of foundation. Counsel, you 
might want to just ask him if he has any 
files first, before you challenge him on his 
answer. 

BY MR. GRUENLOH: 

Q. Can you answer the question, sir? 

A. What's the question? I'm sorry. 

Q. The question is: Did you make an 
attempt to go into your files and try to find 
documents which are responsive to request number 
3? 

MR. BROAS: Object to the form; no 
foundation. There's no testimony that he has 
any files. 

BY MR. GRUENLOH: 

Q. Answer the question, sir. 

A. What is the question? I'm sorry. 

MR. GRUENLOH: Can you read my last 
question back, please. 


1 (Record read) 

2 

3 THE WITNESS: No, I did not go into my 

4 files, since I don't think I have any of 
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5 these documents. 

6 BY MR. GRUENLOH: 

7 Q. All right. Let's go to request number 

8 4. "All materials regarding asbestos and/or 

9 tobacco received from or sent to defense counsel 

10 in this case, or from any other counsel for any 

11 other claimant against the tobacco industry." 

12 Did you make an attempt to find any 

13 documents which you may or may not have in your 

14 files regarding this request? 

15 MR. BROAS: Object to the form; 

16 foundation. 

17 THE WITNESS: I don't think I have any 

18 of this material. 

19 BY MR. GRUENLOH: 

20 Q. Okay. Let's go to number 5. "All 

21 transcripts reviewed by Whidby relating to 

22 asbestos and/or tobacco." 

23 Did you check to see whether you have 

24 any transcripts that are responsive to request 

25 number 5? 

15 

A. No, I didn't, because I don't believe I 
have any. 

Q. Number 6 is, "All documents which refer 
or relate to any contacts concerning asbestos 
and/or tobacco and/or this case between Whidby and 
any counsel or any expert who has been retained in 
connection with any claim against any cigarette 
manufacturer." 

Did you make an attempt to the find 
documents which are responsive to this request, 
sir? 

MR. BROAS: Object to the form; 
foundation. 

BY MR. GRUENLOH: 

Q. You can answer the question. 

A. No. Again, because I don't think I 
have any of these documents, I didn't go in and do 
a search. 

Q. Okay. Just for the record, your 
counsel is going to be making some objections, 
likely, today for the record. You still have to 
answer my questions unless they instruct you not 
to. 

A. (Indicating in the affirmative) 

Q. What about number 7, did you search 

16 

1 your files to determine whether you have any 

2 documents which are responsive to request number 

3 7? 

4 MR. BROAS: Object to the form. 

5 You can answer. 

6 THE WITNESS: No, I did not search my 

7 files to look for this one. 

8 BY MR. GRUENLOH: 

9 Q. Okay. And how about number 8, did you 

10 search your files to see if you had any documents 

11 which are responsive to request number 8? 

12 MR. BROAS: Object to the form; 

13 foundation. And I would note again. Counsel, 

14 that we did offer Ms. Ritter to reach some 

15 type of accommodation on request numbers 8 
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16 and 9, but we never heard back from her. 

17 MR. GRUENLOH: Okay. 

18 THE WITNESS: No, I did not. 

19 BY MR. GRUENLOH: 

20 Q. And finally, request number 9, did you 

21 make any attempt to find documents which are 

22 responsive to request number 9? 

23 A. No, I did not. 

24 Q. Have you met with anyone in connection 

25 with the Falise case, for any reason? 
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A. I met with counsel. 

Q. Who did you meet with? 

A. Mr. Broas, Mr. Zaknoen. 

Q. Those are the only people that you met 
with concerning the Falise case? 

A. Mr. — there was somebody else by 
phone. 

Q. You don't remember who that was? 

A. Tim Harkness. 

Q. Is he an attorney? 

A. Yes, he is. 

Q. When did you meet with them? 

A. Monday of this week. I believe that's 
right. 

Q. And how long was that meeting? 

A. I believe it started at 10, ended in 
the afternoon sometime, say around 3 or 4. I 
don't know exactly what time. 

Q. Okay. Were you given any materials at 
that meeting to review? 

A. No, not that I recall. 

Q. Okay. Were there any other meetings 
aside from the one that you had on Monday with 
those three gentlemen? 

A. No, sir, there weren't — I'm sorry, we 
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met today, this morning. 

Q. Were both of these meetings concerning 

your deposition for this case? 

A. Yes. 

Q. Is that what you discussed at those 

meetings? 


aside 


BY MR. 


A. Yes. 

Q. Okay. Did you discuss any other 

from your deposition in this case? 

MR. BROAS: Objection; privileged 
You can answer yes or no. 

THE WITNESS: Not that I recall. 
GRUENLOH: 


ssues 


Q. How did you — 

A. There could have been. I just don't 
recall exactly. There could have been, but I 
don't think so. 

Q. Okay. Well, you met from 10 o'clock in 
the morning until you said sometime around 4 
o'clock in the afternoon? 

A. 3 or 4, I think. 

Q. Okay. So that whole time you were 
discussing your deposition in this case, in the 
Falise case? 

A. Yes, I believe that's right. There may 
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1 have been other small pieces, but I can't remember 

2 whether we discussed anything else or not. I 

3 don't think so. 

4 Q. Does anything come to mind that you may 

5 have discussed? 

6 A. No. No, it does not. 

7 Q. All right. How did you become to be 

8 employed at Philip Morris? Who first hired you? 


9 


A. 

I think I was hired by Fritz Will. 

10 


Q. 

What's his last name? 

11 


A. 

W-I-L-L, F-R-I-T-Z, Fritz. 

12 


Q. 

Who did you interview with? 

13 


A. 

Fritz Will, the third. 

14 


Q. 

I'm sorry, Fritz Will, the third? 

15 


A. 

Right. 

16 


Q. 

And who did you interview with in order 

17 

to 

get your position at Philip Morris? 

18 


A. 

It's been a long time ago. I believe I 

19 

interviewed with Dr. Will. I believe Bernie 

20 

Kozacowski comes to mind. I believe he was the 

21 

personnel 

person at the time. A number of other 

22 

people interviewed me, but I — I don't recall who 

23 

all 

they 

were. 

24 


Q. 

What year was that, that you were hired 

25 

by 

Philip 

Morris? 

1 


A. 

1972 . 

2 


Q. 

Do you intend to offer any expert 

3 

opinions 

in this case? 

4 


A. 

I think so, yes. 

5 


Q. 

Tell me what expert opinions you intend 

6 

to 

offer. 


7 



MR. BROAS: Counsel, I would like to 

8 


note 

that Mr. Whidby has not been designated 

9 


as an expert in this case. 

10 



THE WITNESS: And I'm not an expert in 

11 


the 

law either, so I don't know what — I'll 

12 


be talking about the science I did while I 

13 


was 

at Philip Morris. 

14 



MR. BROAS: I have a feeling the 

15 


witness may be confusing expert testimony 

16 


with 

his expertise, if you know what I mean. 

17 


He is a doctor. 

18 



MR. GRUENLOH: That may be, and I'm 

19 


going to leave the line of questioning. 

20 


That's fine. 

21 



MR. BROAS: I think the witness may be 

22 


confusing those two things. 

23 



THE WITNESS: I'm easily confused in 

24 


this 

area, so... 

25 



MR. GRUENLOH: Well, Counsel, can we 
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stipulate that he's not going to offer any 
expert opinions in this trial? Is he only 
being offered as a fact witness? 

MR. BROAS: My understanding is he'll 
only be offered as a fact witness. 

Is that correct? 

MR. ZAKNOEN: Right. 

MR. GRUENLOH: Solely as a fact 
witness? 

MR. BROAS: That's correct. 

THE WITNESS: Sorry for the confusion. 


20 
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12 MR. GRUENLOH: That's quite all right. 

13 BY MR. GRUENLOH: 

14 Q. Do you still receive $1,400 a day for 

15 your consulting work that you do for Philip 

16 Morris? 

17 MR. BROAS: Object to the form; no 

18 foundation. 

19 You can answer. 

20 THE WITNESS: For some of the 

21 consulting work I do. 

22 BY MR. GRUENLOH: 

23 Q. Do you charge a different rate for 

24 different consulting work? 

25 A. Yes, I do. 

1 Q. Can you tell me about the different 

2 rates that you charge? 

3 A. Yes, I can. 

4 Q. Can you please do that. 

5 A. All right. For technical work, I 

6 charge $1,400 a day. 

7 Q. Tell me what technical work is. 

8 A. Technical work is working on projects 

9 that Philip Morris has ongoing of a scientific 

10 nature. 

11 For litigation purposes, I charge 

12 $2,200 a day. 

13 Q. How much? 

14 A. 2,200. 

15 Q. So you're charging $2,200 a day today 

16 for your testimony? 

17 A. Yes, sir, that's correct. 

18 Q. And the money that you make as a 

19 consultant for Philip Morris, that's in addition 

20 to any monies that you receive as far as pension 

21 or retirement funds; is that correct? 

22 A. That is correct. 

23 Q. And you do receive money for pension 

24 and retirement; is that correct, sir? 

25 A. It is. 
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MR. BROAS: Object to the form. You 
can answer. 

BY MR. GRUENLOH: 

Q. If we looked at all of the funds that 
you do receive for pension, retirement, any other 
programs that you receive as a result of your 
employment at Philip Morris, what is your income 
monthly? 

A. I'm sorry? Re-ask the question, 
please. 

Q. Sure. If we just looked at the income 
that you receive on a monthly basis from pension, 
your retirement programs, any retirement programs 
that you receive as a result of your employment 
with Philip Morris, what would that add up to? 

MR. BROAS: Counsel, can I interrupt? 

MR. GRUENLOH: Absolutely. 

MR. BROAS: So is this question 
excluding consulting fees? 

MR. GRUENLOH: Yes. 

MR. BROAS: Okay. So this is just 
fixed monthly? 
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23 

24 

25 


MR. GRUENLOH: Correct. 

MR. BROAS: Fixed monthly income; 
pension, retirement, whatever else. 


1 THE WITNESS: It includes health 

2 benefits and that type of thing, too, so I 

3 don't know what the monetary value of that 

4 is. 

5 BY MR. GRUENLOH: 

6 Q. Let's just talk about the monetary 

7 value; let's just talk about the money. 

8 A. The checks I get in. I get about a 

9 hundred thousand dollars a year retirement from 


10 

Philip Morris. And I don't know what 

that is on 

11 

monthly 

basis. We can divide by 12, 

I guess. 

12 

Q. 

Okay. And, plus, you own 

stock in the 

13 

company; 

correct? 


14 

A. 

I own some stock, yes. 


15 

Q. 

How much do you own, how many shares? 

16 

A. 

I don't know exactly. Two 

or three 

17 

hundred 

shares outright. 


18 

Q. 

And do you own options as 

well? 

19 

A. 

I have some options, yes. 


20 

Q. 

Do you know how many options you have? 

21 

A. 

Not exactly. I do know the worth of 

22 

them, though. 


23 

Q. 

What's the worth of them? 


24 

A. 

Not much. Zero, I think. 

at this 

25 

point. 



1 

Q. 

Zero? 


2 

A. 

Pretty darn close to zero. 

if not zero 
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Q. 


What's the worth of the stock that you 


hold right now in Philip Morris? 

A. It would be a guess, but I don't know 
the exact number. Somewhere around $6,000, I 
suppose, something like that. 

Q. Okay. I want to look at the total 
income now that you receive from Philip Morris. I 
don't want to exclude anything. And can you tell 
me in 1999 how much total income you received from 
Philip Morris, from your work in connection with 
Philip Morris? 

MR. BROAS: And just for the record, 
this includes consulting fees? 

MR. GRUENLOH: This is everything. 

THE WITNESS: As I said before, I get 
about a hundred thousand from retirement. 

BY MR. GRUENLOH: 

Q. Right. 

A. And last year, I billed Philip Morris 

about a hundred thousand dollars, but that 
included the expenses out-of-pocket for travel and 
this kind of thing. After deducting that — and I 
don't know what the deduction was. I mean, I'd 


1 have to guess at that. Maybe 80,000 was 

2 consulting fees and 20,000 was expenses. Again, 

3 that's a guess. I could get better numbers than 

4 that. 

5 Q. Okay. What about this year, 2000, how 

6 much money have you earned so far? 

7 A. Well, whatever fraction of the hundred 
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8 thousand is. It's getting close to half now, 

9 because a half year is over with; and at this 

10 point, I think I've billed Philip Morris something 

11 like $40,000. 

12 Q. So around a hundred thousand dollars 

13 this year, roughly? 

14 A. Roughly. It's not quite over. June is 

15 not over with. I haven't gotten June's payment 

16 yet. 

17 Q. And you have the records, I assume, 

18 your billing records — 

19 A. Yes, sir. 

20 Q. — that you submit to Philip Morris? 

21 You didn't bring those with you today, did you? 

22 A. No, sir, I did not. 

23 MR. BROAS: Counsel, in the interest of 

24 privacy and confidentiality, we had hoped to 

25 work something out with you and Ms. Ritter to 
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give you the information without turning over 
the invoices, because the invoices contain 
work-product and privileged information, and 
that's what we had hoped to work out with Ms. 
Ritter and that's why we sent her the letter. 
But you can ask Mr. — 

MR. GRUENLOH: That was my last 
question on it. 

MR. BROAS: Okay. 

BY MR. GRUENLOH: 

Q. When did you start testifying on behalf 
of Philip Morris? When did you start litigation 
work? 

MR. BROAS: I'll object to the form. 

You can answer the question, if you 
understand it. 

THE WITNESS: I don't recall exactly 
what date it was when I first testified for 
Philip Morris. Probably in the '80s 
sometime. 

BY MR. GRUENLOH: 

Q. Early '80s, late '80s? 

A. Somewhere between the early and the 

late. Probably the mid-'80s. 

Q. Mid-'80s, okay. 


1 A. I really don't know the exact date. 

2 Q. Okay. Do you remember who first 

3 contacted you within Philip Morris, asking you if 

4 you were interested in testifying on their behalf 

5 or working in the litigation part? 

6 MR. BROAS: I'll object to the form. 

7 THE WITNESS: I don't recall who, who 

8 first asked me. 

9 BY MR. GRUENLOH: 

10 Q. Do you recall whether it was a Philip 

11 Morris employee, or do you recall whether — or 

12 was it a lawyer? Do you have any idea? 

13 MR. BROAS: Objection; form. 

14 THE WITNESS: I can't recall. 

15 BY MR. GRUENLOH: 

16 Q. Were you ever interviewed by anybody, 

17 either a lawyer or a Philip Morris employee, in 

18 connection with your work as a testifying 
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19 employee? 

20 A. I don't know whether I was or I wasn't. 

21 Q. Well, do you remember anything about 

22 the circumstances that led to you becoming a 

23 testifying employee on behalf of Philip Morris? 

24 A. Yes, I do. 

25 Q. Can you tell me what you remember? 

1 A. Yes. There was a case filed by an 

2 employee which alleged discrimination by Philip 

3 Morris and by — by myself. And I guess there 

4 was — well, this employee took Philip Morris to 

5 court. I guess it was an EEOC complaint. 

6 Q. Uh-huh. Let me ask you, if you recall, 

7 when was the first time that you testified on 

8 behalf of Philip Morris in a tobacco-related 

9 matter? 


10 



MR. BROAS: Object to the form. 

11 



You can answer. 

12 



THE WITNESS: It was about the same 

13 


time. 


14 

BY 

MR. GRUENLOH: 

15 


Q. 

Mid-'80s? 

16 


A. 

Yeah, mid-'80s, something like that 

17 


Q. 

Okay. And you can't recall who 

18 

approached 

you? 

19 


A. 

No, I can't, unfortunately. 

20 


Q. 

Do you remember if a dossier was 

21 

prepared for you? 

22 



MR. BROAS: Object to the form. 

23 



THE WITNESS: I don't know. 

24 

BY 

MR. GRUENLOH: 

25 


Q. 

Do you know if a CV was prepared fo: 


1 you in connection with your work as a testifying 

2 employee of Philip Morris? 

3 A. Not to my knowledge, no. 

4 Q. Prior to becoming a testifying employee 

5 of Philip Morris, were you ever given any 

6 materials or anything to review that you can 

7 recall? 

8 MR. BROAS: Object to the form. Object 

9 to the phrase, "testifying employee." 

10 You can answer. 

11 THE WITNESS: I don't know what a 

12 testifying employee is either. But I've 

13 always been given a lot of stuff to review, 

14 so I don't know what you're asking. 

15 BY MR. GRUENLOH: 

16 Q. Well, let's explore that, then, for a 

17 second. I'm trying to come up with a term to 

18 describe what it is that you do. Naturally, you 

19 have your consulting work in connection with 

20 ongoing projects of Philip Morris. And then you 

21 also have work in connection with your testimony 

22 on behalf of Philip Morris in litigation. I call 

23 that a testifying employee. 

24 Is there a term that you can think of 

25 that would better describe that, sir? 

1 MR. BROAS: Counsel, can I just — and 

2 I'm not trying to stop your questioning, but 

3 I think it would be helpful if you asked him 
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4 when he left full-time employment at Philip 

5 Morris, and try to separate what testifying 

6 he did as an employee and what testifying 

7 he's doing now as a retiree. 

8 MR. GRUENLOH: You know, I can do that, 

9 but I'd really hoped we could avoid that 

10 because that's all been gone over in prior 

11 depositions and I wanted to sort of skip that 

12 in the interest of time today. 

13 MR. BROAS: Are you trying to skip over 

14 to the testimony he gave since he left the 

15 employ? 

16 MR. GRUENLOH: No. I just want to find 

17 out when he first started testifying on 

18 behalf of Philip Morris. 

19 BY MR. GRUENLOH: 

20 Q. And you told me the mid-'80s? 

21 A. Yes. 

22 Q. Is there a term that you would prefer I 

23 use that better describes your work on that 

24 litigation side as opposed to the work that you do 

25 for Philip Morris? 
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MR. BROAS: The problem I have with it 
is that I don't think — I don't think that 
it's a term that is used commonly within 
Philip Morris or within this case, a 
"testifying employee." I think with any 
company, employees are asked to testify — 
MR. GRUENLOH: Okay. 

MR. BROAS: — if there's a case and 
they become a witness. 

MR. GRUENLOH: You know, I'm 
comfortable with the term, and you've got 
your objection lodged, so let's go ahead. 

BY MR. GRUENLOH: 

Q. Is there a term that you think better 
describes that? 

A. I've never had a term — never had to 
describe it, or even thought about it. 

Q. Neither have I. That's my difficulty. 

MR. BROAS: I think "witness" would be 

fine. 

BY MR. GRUENLOH: 

Q. Were you ever told by either a Philip 
Morris employee or a Philip Morris lawyer what 
Philip Morris's official position was on anything 
related to litigation matters? 


1 MR. BROAS: Object to the form. 

2 THE WITNESS: Not that I can recall. 

3 MR. BROAS: Foundation. 

4 BY MR. GRUENLOH: 

5 Q. Have you ever sat down with lawyers and 

6 done a practice cross-examination or a practice 

7 deposition? 

8 A. Yes. 

9 Q. When did you do that? 

10 A. I don't know what we mean by "practice" 

11 exactly, but we worked on it today, of course. 

12 Q. Where the lawyers were asking you 

13 questions that they thought that I might ask you 

14 to see what your response would be; is that what 
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15 you did? 

16 A. I suppose, yes. 

17 Q. Was today the only time that you have 

18 ever done that? 

19 A. No, sir. 

20 Q. Was today the only time that you've 

21 ever done that in connection with this case, the 

22 Falise case? 

23 A. No, sir. 

24 Q. You did that at that Monday meeting 

25 that we talked about earlier? 
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A. Yes. 

Q. Okay. Who did the questions; who posed 
the questions to you? 

A. Mr. Zaknoen, Mr. Broas, and 

Mr. Harkness. 

Q. And did you answer all the questions, 
or was someone else there to give you model 
answers? 

A. I was the only one there. 

Q. Okay. All right. Well, I understand 

you were the only one there, but was there anybody 
else answering the questions that were posed by 
the two counsel? 

A. No, sir. 

Q. Did anyone there offer suggestions on 

how you might answer the question? 

MR. BROAS: Object; privileged. 

Don't answer that. 

MR. GRUENLOH: Would you mark this 

Exhibit Number 2, please. 

(Plaintiffs' Deposition Exhibit 2 was 

marked for identification) 

BY MR. GRUENLOH: 


1 Q. Dr. Whidby, I've marked as Exhibit 2 to 

2 the deposition a document which I'll ask you to 

3 assume is a notebook for an RJ witness — RJR 

4 witness named Simmons. 

5 If you would, turn to Bates number 

6 51585-1454 for me. It's about midway through the 

7 document. 


8 


MR. 

. ZAKNOEN: Do you have a copy for 

9 

US? 



10 


MR. 

. GRUENLOH: I do. It's making its 

11 

way 

. 


12 


MS . 

. HARLOWE: This is from which 

13 

documents? 

14 


MR. 

BROAS: Is it a Bliley? 

15 


MS . 

HARLOWE: It's on the Bliley list. 

16 


MR. 

BROAS: Is it a Reynolds? 

17 


MS . 

HARLOWE: It's a Reynolds document. 

18 

yes 

, sir. 


19 


MR. 

GRUENLOH: Do you have an objection 

20 

to 

lodge 

before I — 

21 


MR. 

BROAS: Yeah, well, I just want to 

22 

see 

if she's done. 

23 


MS . 

. HARLOWE: Attorney/client privilege 

24 

and 

opinion work-product claim on the 

25 

document. 
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36 


1 

MR. 

BROAS : 

And it's Reynolds? 

2 

MS . 

HARLOWE: 

: For Reynolds. 

3 

MR. 

BROAS : 

Is Reynolds still 


4 maintaining an objection? 

5 MS. HARLOWE: Yeah, it's still on the 

6 list. 

7 MR. BROAS: In accordance with Judge 

8 Gold's order in the Falise case, we will note 

9 an objection. This is a Bliley document, and 

10 defendants still assert an objection to this, 

11 notwithstanding the judge's ruling. And 

12 according to Judge Gold's ruling, you are 

13 permitted to ask questions about the four 

14 corners of the document, but I'll object to 

15 any questioning beyond the four corners of 

16 the document. 

17 I'll also note an objection on the 

18 basis that this is apparently not a Philip 

19 Morris document, and I'm not sure the witness 

20 is competent to answer questions about it. 

21 BY MR. GRUENLOH: 

22 Q. Okay. Have you found the page that I 

23 directed to you? 

24 A. What's the page again, please? 

25 Q. The last four digits of the Bates 
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number are 1454. 

THE WITNESS: Would you explain, I'm 
sorry, what "the four corners" means? 

MR. BROAS: Four corners just means — 
I'll listen to the questions, and if I need 
to instruct you not to answer, I will. 

THE WITNESS: Okay, I'm sorry. Good. 

BY MR. GRUENLOH: 

Q. Have you found the page, sir? 

A. 1454, I think so. It's page nine of a 
document that's in there, the bottom of the page. 

Q. If you look at the third paragraph on 
that page, the second sentence, it reads, and I 
quote, "It was agreed that the Q and A session is 
of limited utility at this point because the 
witnesses are not sufficiently familiar with the 
issues and positions to be able to withstand a 
thorough cross-examination. It is important, 
therefore, to proceed more on a direct examination 
basis in order to discuss 'safe harbors' and 
company positions with the witness. Joe agreed 
that this is necessary. Time will tell." 

Were you given input on any, quote, 
"safe harbors" for your testimony, prior to this 
deposition? 


1 MR. BROAS: Objection; privileged. 

2 Don't answer that. 

3 MR. GRUENLOH: I — can you explain to 

4 me how you believe that not to be within 

5 the — I'm not asking him about the intent of 

6 the drafters of this document. I'm asking 

7 him about what he was given by counsel. That 

8 has nothing to do with the privileged 

9 communications necessarily in this document. 

10 MR. BROAS: No, no, no, no, that's 
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right, it has nothing to do with this. It 
has to do with the attorney-client and 
work-product privilege in connection with the 
preparation of this witness for his 
deposition. 

MR. GRUENLOH: You're instructing the 
witness not to answer? 

MR. BROAS: I am. 

BY MR. GRUENLOH: 

Q. I want you to turn to the page with the 
last four digits of the Bates number 1459. If you 
look at the middle paragraph there, and I believe 
it's the third sentence, it reads, "McDermott 
advised Dr. Simmons to create a safe harbor in 
answering questions on epidemiology by relying on 


1 the statement that statistical association does 

2 not prove causation." 

3 I represent to you that Mr. McDermott 

4 is an attorney who represents the tobacco 

5 industry. 


6 Were you ever coached like this on 

7 epidemiology, or anything else? 

8 MR. BROAS: Objection; privileged. 

9 Don't answer the question. 

10 I also object to the use of the word 

11 "coached." 

12 BY MR. GRUENLOH: 

13 Q. Are you following your counsel's 

14 instructions not to answer that question? 

15 A. Yes, I am. 

16 Q. Are you a member of the Tobacco Action 

17 Plan, TAP; or were you a member of TAP? 

18 A. I don't know. 

19 Q. Have you ever heard of TAP? 

20 A. I don't think so, but I wouldn't say — 

21 I don't know. I don't know what TAP — I don't 

22 know what — 

23 Q. Tobacco Action Plan. 

24 A. I don't know what that means. 

25 Q. You don't know what the Tobacco Action 


1 Plan is? 

2 A. I don't know, not to my knowledge. 

3 Q. Your CV says that you're a member of 

4 the American Chemical Society? 

5 A. Yes, sir, I am. 

6 Q. When did you become a member of that 

7 society? 

8 A. I believe I first became a member of 

9 that as a student affiliate, probably in the '60s 

10 sometime. 

11 Q. Do you receive publications from the 

12 American Chemical Society? 

13 A. Yes, I do. 

14 Q. Did you first start receiving those 

15 publications in the '60s, when you became a 

16 member? 

17 A. Most likely, yes. 

18 Q. So you received those publications 

19 while you were employed full-time at Philip 

20 Morris; correct? 

21 A. Yes. 
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22 Q. Do you know if Philip Morris had 

23 already been receiving publications from the 

24 American Chemical Society prior to that time, 

25 prior to the time that you joined, in the '60s? 

1 A. I joined — I didn't join in the '60s. 

2 I didn't join Philip Morris in the '60s. 

3 Q. You joined the American Chemical 

4 Society in the '60s? 

5 A. Yes, right. 

6 Q. Let me rephrase my question. 

7 Do you know if Philip Morris received 

8 copies of publications from the American Chemical 

9 Society prior to the mid-'60s? 

10 A. I don't know if they did or didn't. It 

11 would make sense that they would, but it's hard 

12 for me to speak to what happened before I came to 

13 Philip Morris. 

14 Q. Well, do you recall ever seeing a copy 

15 of a publication from the American Chemical 

16 Society in Philip Morris's files dated prior to 

17 the mid-'60s? 

18 A. Yes, I did. 

19 Q. Do you remember what that was, what 

20 publication that was? 

21 A. Journal of American Chemical Society, 

22 Analytical Chemistry; other journals that were 

23 there when I was there. 

24 Q. Was there more than one, or just one 

25 that you can recall seeing? 
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A. There was numerous journals that they 
had in their library that I had access to and 
used. 

Q. I understand that. But my question is 
specifically American Chemical Society 
publications prior to the mid-'60s? 

A. Yes, there's a number of journals that 
are publications that come from the American 
Chemical Society. Those were — a large of those 
were in the library. 

MR. GRUENLOH: Okay. Can you mark that 
as Exhibit 3. 

(Plaintiffs' Deposition Exhibit 3 was 
marked for identification) 

BY MR. GRUENLOH: 

Q. Doctor, Exhibit Number 3 of the 
deposition is the affidavit that you gave in the 
Florida case; is that correct, sir? 

MR. BROAS: Take a moment to review it 
before you answer that question. 

THE WITNESS: (Perusing document) 

MR. GRUENLOH: I'm not going to ask you 
questions about the entire document, sir. If 


1 you want to read the whole thing, that's 

2 fine. 

3 THE WITNESS: (Perusing document 

4 further) 

5 BY MR. GRUENLOH: 

6 Q. Does that look like the affidavit that 
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7 you filed in the Florida Attorney General case? 

8 A. Part of it. 

9 Q. Okay. Well, let me direct your 

10 attention to page number 3, paragraph 4. And 

11 before I ask my next question, I'm curious, what 

12 part of it do you have a problem with? What part 

13 of it is something that you don't recognize? 

14 A. It's been a while ago, but I don't 

15 remember having the last few pages, maybe five or 

16 so pages, attached to it. 

17 Q. Okay. Well, let's just focus on the 

18 first few pages, up to your signature page. 

19 MR. BROAS: I'll note for the record 

20 that the Exhibit 3 does contain what appears 

21 to be an affidavit of Jerry Whidby, with an 

22 attachment consisting of three pages, and 

23 then it has an Order from a different case. 

24 MR. GRUENLOH: Well, it may be a 

25 mistake that that got attached, but let's 

1 focus on that. 

2 THE WITNESS: I don't remember that. 

3 BY MR. GRUENLOH: 

4 Q. Okay. Let's focus on page 3, paragraph 

5 4. There it reads, "To illustrate by example, the 

6 sensitivity and value of Philip Morris's Highly 

7 Confidential information, I note that Marlboro has 

8 recently been described as the most valuable brand 

9 of consumer product in the world, with a value of 

10 approximately 44 billion dollars. Indeed, 

11 Marlboro accounts for over 30 percent of the 

12 domestic cigarette market. Although it is 

13 impossible to calculate with precision the damage 

14 to Philip Morris that would result if significant 

15 elements of the formula for Marlboro were to fall 

16 into the hands of a competitor, I know that the 

17 impact on our business would be devastating. Such 

18 damage would, in all likelihood, exceed by many 

19 times the capacity of any culpable party to 

20 redress the harm." 

21 Do you see that, sir? 

22 A. Yes, I do. 

23 Q. Is Marlboro still the most valuable 

24 brand of consumer product in the world, to your 

25 knowledge? 

1 A. It probably is. I don't think it's 

2 changed substantially since then. It probably is. 

3 Q. Do you know if it's worth more or less 

4 than 44 billion dollars? 

5 A. I don't know. I didn't put together 

6 that number for Financial World at the time. So I 

7 really don't know whether it's more or less. 

8 Q. Okay. Do you know today, as we sit 

9 here, whether Philip Morris is worth more or less 

10 than 44 billion dollars? 

11 A. I don't know what the worth of Philip 

12 Morris is. 

13 Q. Do you know if the ingredients for 

14 Marlboro have been made public? 

15 A. To my knowledge, the ingredients for 

16 Marlboro, the formula for Marlboro, has not been 

17 made public. 
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18 Q. Have the ingredients been made public? 

19 A. I don't think the actual ingredients, 

20 the percentages of each ingredient — or the 

21 formula, say, for the Marlboro, I don't think 

22 that's been made public. The ingredients that are 

23 in Marlboro have been published as part of the — 

24 Q. Do you know who Ted Sanders is? 

25 A. Yes, I do. 
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Q. Who is Ted Sanders? 

A. Ted Sanders is a scientist who I 
believe still works for Philip Morris. 

Q. Is he in R and D, research and 
development? 

A. I don't know. 

Q. Do you know what his position is? 

A. No, I do not. 

Q. Have you ever worked with him before? 

A. Yes, I have. 

Q. Tell me when you worked with him. 

A. He came to Philip Morris, I think, a 

couple of years or so after I did. So he probably 

came in the mid-'70s. I came in the early '70s, 
and Ted is still at Philip Morris. And I worked 
with him last probably '96, '97, when I was at 

Philip Morris. 

Q. Do you know what his position was at 
that time? 

A. I think he was a scientist, on a 

scientific ladder. I don't know what his title 

was at the time. 

Q. And he's still at Philip Morris? 

A. I believe he still works for Philip 
Morris, yes. 
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Q. Do you recall what he was working on at 
the time that you worked with him in '97? 

A. No, I do not. 

Q. Have you ever known Mr. Sanders to lie? 

A. No, I have not. 

Q. Do you consider Mr. Sanders a pretty 
truthful guy? 

A. I don't have any evidence to suggest 
he's not. 


Q. Is he a good scientist? 

A. I think so, yes. 

Q. Was he believed to be a good scientist 
at Philip Morris? 

A. Yes, he was. 

Q. You've been involved in the past 

helping Philip Morris determine which documents 
are considered trade secret documents; isn't that 
correct, sir? 

A. That is correct, yes. 

Q. And, in fact, you filed an affidavit 
concerning that issue in both Minnesota and 
Florida; isn't that correct, sir? 

A. I believe that's right, yes. 

Q. Can you explain to me what your role 
was in helping the lawyers figure out which 


1 documents contained trade secret information? 

2 MR. BROAS: I'm going to note a 
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3 cautionary objection to the witness at this 

4 point. You can answer the question, if you 

5 can do so without revealing confidential, 

6 privileged communications or work-product. 

7 MR. GRUENLOH: Just tell me what your 

8 role is. 

9 MR. BROAS: If you can do it without 

10 doing that, then you can answer the question. 

11 BY MR. GRUENLOH: 

12 Q. Yeah, just tell me what your role is, 

13 sir. I don't want to know what anybody said to 

14 you. 

15 A. My role was to help develop criteria 

16 that would allow us to look at a document and 

17 determine whether or not that document, if 

18 released to competition, would do harm to Philip 

19 Morris. And what it basically boiled down to was 

20 to put in writing something that would describe 

21 the documents, or a set of documents, or any 

22 document, that you would look at and say whether 

23 or not this document would, if released to, say, 

24 Reynolds or whoever, and they read it, they could 

25 copy one of our products or know about some our 

49 

future plans for introducing new products to the 
marketplace. 

Q. Were there a set of criteria that you 
used in order to determine whether a document 
contained information that would cause harm if it 
fell into a competitor's hands? 

A. Yes. 

Q. Can you tell me what those criteria 

are, or were? 

A. Basically, yes. The fundamental 

consideration, if you will, is, does it give up 
the — and this is the way — this is the way we 
did it. We likened it to making a cake, all the 
ingredients in a cake, how to make the cake. And 
just having the ingredients, of course, you can't 
bake a cake. You got to know the time, the 
temperature to cook the cake, and how to put 
everything together. And that's sort of the way 
we look at how — the formula, say, for Marlboro. 

It's a recipe, if you will. 

We also looked at some of our 
processes, some of our processes we believed are 
not patented, are not published, but are part of, 
if you will, the recipe for making some of our 
cigarettes. 

50 

1 The blend of tobacco that goes into 

2 making a cigarette is very important because that 

3 determines the fundamental flavor of the 

4 cigarette. We felt that was something that would 

5 do harm if released to Reynolds. And Reynolds is 

6 only the example there. 

7 Our future marketing plans would do 

8 harm, perhaps, if released to — and the future 

9 marketing plans would have some sort of temporal 

10 time frame associated with it, because once it's 

11 on the market, then it's no longer a secret. 

12 Right? 

13 Q. I don't mean to interrupt you, but, in 


1 

2 

3 

4 

5 

6 

7 
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9 

10 

11 

12 

13 
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14 fact, you recommended in Minnesota that the future 

15 marketing plans be kept out of the set of 

16 documents that were produced; isn't that correct, 

17 sir? 

18 A. They were trade secret, yes. 

19 Q. And those documents actually did get 

20 produced; isn't that correct? 

21 A. I don't know what was produced and what 

22 was not produced. 

23 Q. Are you aware of the appeal process 

24 that went on all the way up to the Supreme Court 

25 on those issues? 


1 A. Only — no, I'm not. 

2 Q. Are you aware that it happened? 

3 A. Only from about what you just said, not 

4 much more. I heard that, yes. 

5 Q. Are you aware that the Court of 

6 Appeals, and eventually the Supreme Court, all 

7 decided that those documents should be produced? 

8 A. No, I'm not aware of that. 

9 Q. I'm sorry, I interrupted you before. 

10 Aside from the future marketing plans and the 

11 formula information, what else? 

12 A. Some of R and D's plans for new 

13 products and new processes for the future were 

14 something that we felt should not be released to 

15 our competition. That's really sort of the three 

16 categories. 

17 Q. Okay. Those three categories? 

18 A. (Indicating in the affirmative) 

19 Q. Now, the Court in Minnesota eventually 

20 applied a different definition of what they 

21 believed to be a trade secret document than the 

22 definition that you advanced in your affidavit. 

23 Are you aware of that? 

24 A. That may be the case. I don't know. 

25 Q. You're not aware of that, though? 


1 A. I'm aware that they changed some 

2 things. 

3 Q. Changed some things from what to what? 

4 A. From things that we didn't want to 

5 release and we didn't think should have been 

6 released to things that were released. 

7 Q. While you were at Philip Morris, were 

8 you ever approached by any attorneys — strike 

9 that. 

10 While you were at Philip Morris, did 

11 any attorneys ever come in and ask to look at your 

12 research or any of your research files? 

13 MR. BROAS: I'll object and caution the 

14 witness not to disclose any confidential or 

15 privileged communications. 

16 BY MR. GRUENLOH: 

17 Q. Again, I'm not asking you what any 

18 attorney said to you; I'm just asking if you were 

19 ever approached by any attorney, them asking to 

20 see any of your research or any of your research 

21 files? 

22 A. As part of the patenting process, yes. 

23 Applying for a patent, you generally have a patent 

24 agent or an attorney help us, after we disclose to 
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25 them. 


1 

Q. 


Okay. Well, let me ask you, I saw that 

2 

you had 

worked on some patents for an electric 

3 

cigarette. 

among other things. Were there any 

4 

other patents that you put a significant amount of 

5 

time in 

on 

at Philip Morris? 

6 

A. 


Yes . 

7 

Q. 


How many? 

8 

A. 


I don't recall. I don't know. 

9 

Q. 


Are there a lot of them? 

10 

A. 


There are a few. 

11 

Q. 


As in three? 

12 

A. 


There might be more than three. I 

13 

don't know 

. 

14 

Q. 


Less than ten? 

15 

A. 


Probably. 

16 

Q. 


And aside from the electric cigarette. 

17 

do you 

remember what any of them were? 

18 

A. 


Yes, I believe there was one on 

19 

banding 

, putting bands on cigarette paper. There 

20 

are others 

, but I can't recall what they were. 

21 

Q. 


Is that patent, the putting banding on 

22 

cigarette ; 

paper, was that related to Project 

23 

Tomorrow? 


24 

A. 


Yes. 

25 

Q. 


When was that patent applied for? 

1 

A. 


I don't recall, nor do I recall whether 

2 

it was 

actually issued or not, so I don't think it 

3 

was. 



4 

Q. 


Was it the '70s, '80s? 

5 

A. 


In the '80s. 

6 

Q. 


Okay. Late '80s? 

7 

A. 


Probably. I'm awful with dates. I'm 

8 

sorry. 



9 

Q. 


That's all right. We get there 

10 

eventually 

, so . . . 

11 

A. 


I'm not trying to be funny or anything. 

12 

I just 

can 

't remember the dates. 

13 

Q. 


That's fine. 


14 Did any lawyer, either inhouse or 

15 out — outside counsel at Philip Morris, ever come 

16 and — don't you laugh because I almost said 

17 "outhouse" — ever come to your department and 

18 look through any of your research files? Not just 

19 your files. I'm talking about your department 

20 files now. 

21 A. Yes. 

22 Q. When was that? 

23 A. It was done — done a few times as they 

24 collected documents in responses to various cases. 

25 And I can't remember how many times. 


1 Q. Okay. Do you remember the lawyers' 

2 names that did that? 

3 A. No, I can't, not specifically. 

4 Q. Do you remember any of the lawyers' 

5 names that did that? 

6 A. I'm sorry, no, but it was done a number 

7 of times for various cases. 

8 Q. And can you tell me what sort of 

9 information they were looking for? 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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22 

23 

24 

25 


MR. BROAS: Objection. 

Don't answer that question. 

BY MR. GRUENLOH: 

Q. What files did they go through, sir? 

MR. BROAS: Objection; work-product. 
Don't answer it. 

MR. GRUENLOH: You're asserting that 
it's privileged — 

MR. BROAS: Uh-huh. 

MR. GRUENLOH: — as to what files they 
went through? 

MR. BROAS: Uh-huh. 

BY MR. GRUENLOH: 

Q. Can you tell me what subjects they were 
interested in, sir? 

MR. BROAS: Objection. 
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Don't answer. 

BY MR. GRUENLOH: 

Q. Are you going to follow your counsel's 
instructions and not answer that question? 

A. Yes, I am. 

Q. All right. Let's go back a second. 

Aside from when the lawyers came in and 
talked to you about the patents, did lawyers ever 
approach you about any other subject regarding the 
research that you were doing? 

A. Nothing other — 

MR. BROAS: I'm going to object. 

You can answer yes or no. 

THE WITNESS: Will you restate the 

question? I'm sorry. 

MR. GRUENLOH: Can you please read it 

back. 


(Record read) 

THE WITNESS: (Pause) 

As I said before, the only two times I 
know was the patents and the collection of 
documents. 

BY MR. GRUENLOH: 


1 

2 

3 

4 

5 

6 
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19 
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Q. In connection with the litigation — 

A. Yes. 

Q. — that was ongoing? 

A. Yes. 

Q. And the information that they were 

interested in when they came and looked at your 
research files in connection with the litigation 
that was ongoing was other than the work that you 
had done on patents? 

MR. BROAS: Objection. 

Don't answer that question. That's 
work-product. 

BY MR. GRUENLOH: 

Q. Are you following your counsel's 

instructions? 

A. Yes, I am. 

MR. GRUENLOH: For the record, I don't 
think that information is privileged. I 
think talking about the subject does not 
disclose any attorney-client privilege. 
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MR. BROAS: And my position is that it 


21 

22 does. 

23 BY MR. GRUENLOH: 

24 Q. Are you familiar with the name Shook, 

25 Hardy & Bacon? 


1 
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A. Yes, I am. 

Q. What is Shook, Hardy & Bacon? 

A. It's a law firm. 

Q. Have you ever visited the firm? 

A. Yes, I have. 

Q. Where are they located? 

A. I think they have offices in several 
different locations. 

Q. Which ones have you visited? 

A. The one in Kansas City. 

Q. For what purpose did you visit the 
Kansas City office of Shook, Hardy & Bacon? 

MR. BROAS: I'm going to object and 
caution Mr. Whidby that you are not to 
disclose any confidential or privileged 
communications with counsel. If, in fact. 
Shook, Hardy was acting as Philip Morris's 
counsel or your counsel in connection with 
any of your visits, you are not to disclose 
the reasons for your visits, unless they were 
purely social in nature. 


BY MR. GRUENLOH: 

Q. I take it the reason for your visit was 
not purely social in nature? 

A. No, sir. 


1 MR. GRUENLOH: And again I'm going to 

2 state for the record that it's our position 

3 that the purpose of the visit is not 

4 something that's privileged. But counsel has 

5 directed the witness not to answer, so I will 

6 move on. 

7 BY MR. GRUENLOH: 

8 Q. Have you ever visited the 24th floor of 

9 the Kansas City office of Shook, Hardy & Bacon? 

10 A. I don't know whether I have or not. 

11 Q. Let me describe it to you. It's a 

12 floor that's devoted solely to tobacco. They've 

13 got about 50 scientists and analysts, and security 

14 cards are requested to get up there. 

15 Does that refresh your recollection? 

16 MR. BROAS: Objection. Object to the 

17 form; lack of foundation. 

18 BY MR. GRUENLOH: 

19 Q. Does that sound familiar to you? 

20 A. I don't recall being on the 24th floor. 

21 I don't know that I haven't been on the 24th 

22 floor, though. 

23 Q. Well, did the description that I just 

24 gave you refresh your recollection? Do you ever 

25 remember being on a floor that sounded similar to 


1 that, where you had to have security cards for 

2 access, and it was devoted solely to tobacco 

3 issues? 

4 MR. BROAS: Object to the form; lack of 

5 foundation. 
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THE WITNESS: I've been on floors that 
did require security cards, but the other 
description, I mean, I would — I don't think 
that's — that doesn't reflect my — that 
doesn't refresh my memory. 

BY MR. GRUENLOH: 

Q. Do you remember the names of the 
lawyers that you met with when you went to the 
Kansas City office of Shook, Hardy & Bacon? 

A. Some. 

Q. Who are they? 

A. On occasion. Bill Crampton. 

Q. Who else? 

A. I visited with David Hardy, Lee 

Stanford. A number of others I can't recall right 
now. 

Q. Did you ever meet with any other 
scientists at the 24th — I'm sorry, at Shook, 
Hardy, the Kansas City offices of Shook, Hardy & 
Bacon? 

A. Yes. 

Q. Who? 

A. I recall being out there, and he went 

with me. Bill Dwyer went with me from here. Bill 
Dwyer is an employee of Philip Morris. 

I think I was out there with Cliff 
Lilly one time. 

Q. I'm sorry, who? 

A. Cliff Lilly, Clifton Lilly. I'm sure 

there was others, but I don't recall who they were 
at the time. 

Q. Okay. Well, let's not restrict it to 
scientists. Were there any other Philip Morris 
employees that you ever met with at Shook, Hardy & 
Bacon in Kansas City? 

A. I don't think so, but I don't know. 

MR. GRUENLOH: We'll take a quick break 
and change the tape. 

THE WITNESS: Okay. 

THE VIDEOGRAPHER: Okay. The time is 
approximately 1:59 p.m. and this is the end 
of tape one. 

(Recess) 


THE VIDEOGRAPHER: All right. Is 
everybody ready? 

MR. BROAS: Uh-huh. 

THE VIDEOGRAPHER: Let me get us back 
on the record. 

All right. The time is approximately 
2:08 p.m. and were back on the record. 

BY MR. GRUENLOH: 

Q. Dr. Whidby, a second ago I asked you 
about your knowledge of Philip Morris employees or 
scientists visiting Shook, Hardy & Bacon. Do you 
remember that? 

A. Yes. 

Q. I want to know if you have any 

knowledge of any tobacco industry scientist 
visiting Shook, Hardy & Bacon aside from what 
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17 

we've already discussed? 


18 

A. 

Not that I can recall. 


19 

Q. 

Do you know what Jacob 

, Menninger & 

20 

Finnegan 

is? 


21 

A. 

No, sir, I don't. 


22 

Q. 

Covington & Burling? 


23 

A. 

Yes, sir, I do. 


24 

Q. 

Is that a law firm? 


25 

A. 

Yes, sir, it is. 


1 

Q. 

Have you ever visited 

with any of the 

2 

lawyers from Covington & Burling? 


3 

A. 

Yes, I have. 


4 

Q. 

Can you tell me who? 


5 

A. 

I met with Jim Gould. 

I'm awful with 

6 

names and 

dates. A number of other people at 

7 

Covington 

& Burling. None of the 

names come 

8 

immediately to hand. 


9 

Q. 

How many meetings have 

you had with 

10 

lawyers from Covington & Burling? 


11 

A. 

I don't know how many. 

but quite a few 

12 

over the 

years. 


13 

Q. 

Have you ever visited 

Covington & 

14 

Burling's 

offices? 


15 

A. 

I visited one office of Covington & 

16 

Burling. 



17 

Q. 

Where was that? 


18 

A. 

In Washington, DC. 


19 

Q. 

Is that where you met 

with Mr. Gould? 

20 

A. 

Yes, it is. 


21 

Q. 

Were those meetings concerning tobacco 

22 

litigation? 


23 


MR. BROAS: Objection. 


24 


Don't answer. 


25 

BY MR. GRUENLOH: 



1 

Q. 

Are you following your counsel 

' s 

2 

advice? 



3 

A. 

Yes, I am. 


4 

Q. 

What about King & Spalding, do 

you know 

5 

who King 

& Spalding is? 


6 

A. 

No, I do not. 


7 

Q. 

Let's go back to Covington & Burling a 

8 

second. 

When you went to Covington & Burling, did 

9 

you meet 

with any other tobacco industry 


10 

scientists at Covington & Burling? 


11 

A. 

On occasion, yes, I did. 


12 

Q. 

Can you tell me who? 


13 

A. 

David Townsend, Valor Norman. 

A number 

14 

of people 

: from Philip Morris, Bill Dwyer, 

Jim 

15 

Charles, 

Richard Cox, Ken Patrozza. (phonetic) 

16 

Q. 

Anybody else? 


17 

A. 

Yes. I can't — Leslie Lewis, 

Dallas 

18 

Pinion, Alec Spears. Probably others. (phonetic) 

19 

Q. 

Any others that you can recall 

their 

20 

names? 



21 

A. 

Not that I recall, no. 


22 

Q. 

What about King & Spalding, do 

you know 

23 

who King 

& Spalding is? 


24 

A. 

No, I do not. 


25 

Q. 

Are you familiar with CTR? 



1 MR. BROAS: Object to the form. 
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2 

3 
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BY MR. GRUENLOH: 


Q. 

A. 

Q. 

A. 

Q. 

isn't that 

A. 

Q. 

meeting? 


Do you know what CTR is? 

I think I do. 

Have you ever attended a CTR meeting? 
No, sir, not to my knowledge. 

CTR is Council for Tobacco Research; 
correct? 

Yes, that's what I understand. 

And you've never attended a CTR 


A. Not to my knowledge. 

Q. Is there some reason that you would 
think that you didn't — you would not know if it 
was a CTR meeting? 


A. No. I was around Philip Morris a large 
number of years — 26 years — so I don't think 
I've been to one of their meetings. 

Q. Okay. What's the term "reverse 
engineering" mean? 


MR. BROAS: I object to the form; 


foundation. 

You can answer, if you know. 

THE WITNESS: I can tell you what it 
means to me. 
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BY MR. GRUENLOH: 

Q. What does it mean to you? 

A. As a scientist, it would be to take 
something — I don't want to touch that — take 
something like this, and try to figure out how it 
works, and then make something that would be like 
it. In other words, copy it. 

Q. Take it apart and put it back together? 
A. That's basically right, yeah. 

Q. In your experience, did Philip Morris 
ever do reverse engineering on its competitors' 
products? 

MR. BROAS: I'm going to note a 
cautionary objection to the witness. To the 
extent that you'd be revealing anything 
either privileged from an attorney-client 
perspective or any trade secrets, you may not 
answer the question. 

THE WITNESS: Yeah, I try to stay away 
from all that. 

Philip Morris, I guess like everybody 
else, is interested in our competitors' 
products, so we wanted to know basically what 
our competitors were using to make their 
cigarettes, so we had various analytical 


1 techniques that we would look at, trying to 

2 figure out how they made them. 

3 BY MR. GRUENLOH: 

4 Q. Analytical techniques that you would 

5 refer to as reverse engineering; correct? 

6 A. Well, not necessarily. Reverse 

7 engineering would be carrying it all the way 

8 forward, to try to reconstruct the product from 

9 all the knowledge that you acquired from measuring 

10 the product, if will you; measurement being the 

11 analytical side of the coin. 

12 Q. Well, tell me the process that you went 
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13 through. 

14 A. We didn't actually, to my knowledge, 

15 actually reverse engineer anything, but we were 

16 interested in the technologies that the 

17 competitors were using. I think everybody, every 

18 competitor, is. We monitored the patent 

19 literature and others to try to figure that out. 

20 Plus, we looked at how the competitors' products 

21 were being put together. 

22 Q. All right. Well, let's get specific 

23 then. Let's just look at product formulation. 

24 All right? The formula for a cigarette. 

25 A. (Indicating in the affirmative) 

68 

1 Q. Did you ever do any reverse engineering 

2 of the product formulation for Philip Morris's 

3 competitors' cigarettes? 

4 A. We — personally? 

5 Q. Did Philip Morris, to your knowledge, 

6 ever do that? 

7 A. We attempted to look at the blend, to 

8 try to determine the blend of tobaccos that were 

9 this our competitors' products. First we would 

10 try to blindly look at our products and try to set 

11 up the techniques for that. I helped with setting 

12 up some of those techniques. We weren't really 

13 very good at doing some of these things. We were 

14 not able to even, in most cases, to get our blends 

15 of our products, to reverse engineer those, to 

16 determine those without knowing them beforehand. 

17 Q. Okay. 

18 A. So we weren't able to take the flavors 

19 apart and that type of thing. 

20 Q. All right. Well, you said that you 

21 were interested in finding out what was in the 

22 blends, or finding out what the blends were of 

23 your competitors. How did you do that? 

24 A. Well, there's a number of techniques 

25 that we used, or tried to use. 

69 

1 Q. Can you tell me what those were? 

2 A. One is simple visualization, just 

3 looking at the blend and trying to pick it apart. 

4 That's the simplest way, simplest technique. 

5 The other is to look at various 

6 chemical constituents of the blend, to try to 

7 separate the Bright, the Burley, the Oriental, if 

8 you will, into its component parts. 

9 Q. And in order to do that, you have to 

10 take apart the cigarette and break down the 

11 tobacco that's in the cigarette; correct? 

12 A. Or separate the tobacco, yes. 

13 Q. And do those chemical tests that you 

14 were talking about as well; correct? 

15 A. Uh-huh, right. But I might add, we 

16 weren't very successful. 

17 Q. Why do you say that? 

18 A. Because — well, because we couldn't 

19 take our own blends apart. Our techniques, our 

20 analytical techniques, were not good enough that 

21 if we didn't know the exact blend of, say, the 

22 Marlboro, we couldn't take it apart with the 

23 techniques we had and say that the Marlboro had 
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24 the blend of Bright, Burley, and Oriental that it 

25 has in it. 
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Q. So you weren't able to take apart the 
cigarette and figure out exactly what was in it? 

A. No. 

Q. You weren't able to do that? 

A. No. 

Q. In your experience, did Philip Morris 
do reverse engineering on its competitors' 
marketing techniques? 

A. That's an area I don't know. I just 

don't know. 

Q. What about brand development? 

A. I don't know that either. 

Q. Do you know what the ITC is? 

MR. BROAS: Object to the form. 

THE WITNESS: No, sir, I don't. I 

don't think so. 

BY MR. GRUENLOH: 

Q. ITC stands for the Industry Technical 
Committee. Have you ever heard of that before, 
the Industry Technical Committee? 

A. No. 

Q. Have you ever heard the term "SAB"? 

A. I believe I have, yes. 

Q. Do you know what SAB stands for? 

A. I have at least one definition for it. 


1 Q. Well — 

2 A. I think it's — 

3 Q. Well, if I tell you that it stands for 

4 Scientific Advisory Board, to make sure we get the 

5 correct definition, are you familiar with the 

6 Scientific Advisory Board? 

7 A. I've heard of the Scientific Advisory 

8 Board. 

9 Q. Were you a member of the Scientific 

10 Advisory Board? 

11 A. No, I was not. 

12 Q. Did you ever sit in on any of the 

13 meetings of the Scientific Advisory Board? 

14 A. Not that I recall, no. 

15 Q. Did you work with any scientists who 

16 were members of the Scientific Advisory Board? 

17 A. I don't know. I may have. I don't 

18 know. 

19 Q. Do you know if there were lawyers who 

20 were members of the Scientific Advisory Board? 

21 A. I don't know. 

22 Q. Do you know anyone who was a member of 

23 the Scientific Advisory Board? 

24 MR. BROAS: I object to the form. 

25 Counsel, is this at any time or — I mean, he 


1 was with Philip Morris for many years. 

2 MR. GRUENLOH: At any time. 

3 THE WITNESS: I think so, but I'm not 

4 sure. 

5 BY MR. GRUENLOH: 

6 Q. Who do you think was a member of the 

7 Scientific Advisory Board? 

8 A. I think Jim Charles was. Again, I'm 
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9 not sure. 

10 Q. Anybody else? 

11 A. Not that I know for sure. 

12 Q. Why do you think Jim Charles was a 

13 member of the Scientific Advisory Board? 

14 A. I think I recall him telling me that. 

15 Q. What did he tell you about the 

16 Scientific Advisory Board, if anything? 

17 A. Nothing. Nothing that I can recall. 

18 Q. But you think he may have you told that 

19 he was a member of the Scientific Advisory Board? 

20 A. That's correct. 

21 Q. Have you ever personally performed work 

22 under a contract or a grant from CTR? 

23 A. Not that I know of, no. 

24 Q. Do you know if any of your fellow 

25 scientists that you worked with while you were 


1 employed at Philip Morris ever did work under the 

2 auspices of a grant or funding from the CTR? 

3 A. Not that I know of. 

4 MR. GRUENLOH: Mark that as an exhibit, 

5 please. 


7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


(Plaintiffs' Deposition Exhibit 4 was 
marked for identification) 

BY MR. GRUENLOH: 

Q. Doctor, Exhibit Number 4 — 

MR. BROAS: Counsel, can we wait until 
we get a read from our Bliley corner over 
here? 

MS. HARLOWE: I don't see any. 

MR. BROAS: Okay. Thank you. 

BY MR. GRUENLOH: 

Q. Doctor, Exhibit Number 4 is basically a 
compilation of some lists of employees who were 
on — Philip Morris employees who were on certain 
committees. If I could have you turn to page 
number 2 of that. 

MR. BROAS: I'm going to object to the 
question on the grounds of characterization 
and foundation. 


1 BY MR. GRUENLOH: 

2 Q. First of all, have you ever seen this 

3 document before? 

4 A. No, sir. Not to my knowledge, no, I 

5 haven't. 

6 Q. Okay. Please turn to page 2 of that 

7 document. At the top it says, "Industry Technical 

8 Committee." It's the ITC that I asked you about 


9 

earlier. 

And I think you told me that you weren 

10 

familiar 

with ITC; is that correct? 

11 

A. 

Yes, sir. 

12 

Q. 

Do you know who Mr. Harlow is, the 

13 

first person listed at the top there? 

14 

A. 

No, sir, not to my knowledge. I've 

15 

never met 

him. 

16 

Q. 

How about Dr. Hughes? 

17 

A. 

No, sir, I don't think so either. 

18 

Q. 

And how about Mr. Campbell? 

19 

A. 

I may have met him once a long, long 
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20 time ago, but I don't recall any specific details 

21 of that meeting, if I did. 

22 Q. Do you remember why you met with him? 

23 A. No. I think it would have been like at 

24 a tobacco science conference or something. 

25 Q. How about Mr. George Shelton? 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. No, sir, I don't know him at all. 

Q. Do you know who Dr. Spears is? 

A. Yes, sir, I do. 

Q. And I think you told me earlier that 
you had met with him on at least one prior 
occasion? 


A. Yes, sir. 

Q. I'm sure you know who Dr. Wakeham is? 
A. Yes, sir, I do. 

Q. Dr. Murray Senkus, do you know who he 


A. Yes, I do. 

Q. And Mr. W.B. Bennett, do you know who 
Mr. W.B. Bennett is? 

A. No, sir, I do not. 

Q. We talked earlier about the work that 
you did back in, I think you said the late '80s, 
on the banded paper in relation to Project 
Tomorrow. Do you remember that? 

A. Uh-huh. 

Q. Are you aware of a new cigarette that's 
using new banded paper which Philip Morris 
currently has in a test market? 

A. Yes, I am. 

Q. What's the name of that? 


1 A. Merit. 

2 Q. And where is it being test marketed? 

3 A. To my knowledge, it's being test 

4 marketed in two cities: Buffalo, New York and 

5 Denver, Colorado. 

6 Q. Do you know how it was determined to 

7 test market it in those two areas? 

8 A. No, I do not. 

9 Q. Were you involved in developing Merit? 

10 MR. BROAS: I'm going to object on lack 

11 of foundation. I'm not sure, when you say 

12 "developing Merit," generally? Or developing 

13 this banded paper version of Merit, or just 

14 generally? 

15 MR. GRUENLOH: Let me rephrase my 

16 question. That's a fair objection. 

17 BY MR. GRUENLOH: 

18 Q. Were you involved in the development of 

19 fire-safe Merit, the product that's currently 

20 being test marketed? 

21 A. I was involved with the development of 

22 the product that's currently being test marketed. 

23 I don't think there's any such thing as a 

24 fire-safe cigarette, however. 

25 Q. Okay. Is the banded paper that's in 


1 the Merit cigarette that's currently being test 

2 marketed, is that similar to the banded paper that 

3 you were working with in Project Tomorrow? 

4 A. Yes, it is. 
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5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q. Are there any differences between the 
two papers? 

A. I don't know. 

Q. Do they use the same technology? 

A. I don't know that either. 

Q. When did you become involved in Project 
Tomorrow? Can you tell me an exact date? 

A. No, but it was in the mid-'80s when I 
first became involved in Project Tomorrow. 

Q. Whatever became of Project Tomorrow? 

A. The result of the research and 
development on Project Tomorrow is the Merit 
cigarette that's in the market today. 

Q. Well, when did you first apply for a 
patent for the banded paper that you were working 
on for Project Tomorrow? I think you said it was 
in the late '80s; is that correct? 

A. That's probably about right, yeah. 

Q. What's the difference today in the 

development technology that allows Philip Morris 
to produce this new test cigarette. Merit, what's 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


the difference between that and the paper that you 
were developing in relation to Project Tomorrow in 
the late '80s? 

MR. BROAS: Objection; asked and 
answered. 

But you can go ahead. 

THE WITNESS: We tried a number of 
different methods and methodologies for 
putting bands on paper. So the one we're 
using currently is putting bands on paper in 
the process of making the paper itself. 

(Whereupon, Kerry L. Grey, Esquire, 
entered the deposition room; Ms. Kimberly 
Harlowe exited the deposition room) 

BY MR. GRUENLOH: 

Q. And that's different than Project 
Tomorrow? 

A. Well, it is part of Project Tomorrow. 

Q. Okay. I guess I didn't understand your 

answer, then. I wanted to know what the 
difference was between the paper that you were 
producing for Project Tomorrow versus the paper 
that's in the new Merit that's being test marketed 


1 in Buffalo and Denver? 

2 A. Project Tomorrow produced the paper 

3 that goes into the Merit that's in Denver and 

4 Buffalo. 

5 Q. Okay. 

6 A. So the results of the research that 

7 came out of Project Tomorrow is being applied to 

8 that product that's in the test market. What I 

9 said was a number of things we were working on to 

10 apply bands to paper. 

11 Q. Do you know if Project Tomorrow was 

12 ever tabled; in other words, cut off? 

13 A. No. 

14 Q. Was the paper that's being used 

15 currently in Merit, in the test markets in Buffalo 
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16 and New York — I'm sorry, in Buffalo and Denver, 

17 was that feasible to produce in, say, 1993, if you 

18 know? 

19 A. No, it was not. 

20 Q. Why not? 

21 A. We didn't have the technology together 

22 and the techniques together to do that. 

23 Q. Well, what was it that happened between 

24 the late '80s and Project Tomorrow and today that 

25 allowed you to test market this new Merit product? 

1 A. A lot of research and development went 

2 into — and process development went into making 

3 that paper. We worked with outside vendors to put 

4 this into their factory to make banded paper on 

5 their paper machine. A lot of discoveries and a 

6 lot of evolution went into being able to make 

7 paper in a consistent way that we could use in a 

8 commercial product. 

9 Q. And that wasn't available back in the 

10 late '80s or the early '90s? 

11 A. No, sir, it was not. 

12 Q. How do you know that? 

13 A. Because I was there, I helped develop 

14 it; and we didn't know how to do it then. 

15 Q. So then tell me, what's the difference 

16 between the paper then and the paper now? 

17 MR. BROAS: Objection; asked and 

18 answered. 

19 THE WITNESS: The paper now has bands 

20 on it. The paper then didn't have bands on 

21 it. 

22 BY MR. GRUENLOH: 

23 Q. In the late '80s, when you applied for 

24 that patent for Project Tomorrow, did that paper 

25 have bands on it? 

1 A. The paper had bands on it because in 

2 the laboratory we took paintbrushes, basically, 

3 artists' paintbrushes, and put materials on the 

4 paper and found out whether or not that would 

5 cause a cigarette to extinguish. That was not a 


6 

commercial 

process. That was only to prove 

a 

7 

concept 

. 



8 

Q. 


What's a self-extinguishing cigarette? 

9 

A. 


I guess one that goes out. 


10 

Q. 


By itself? 


11 

A. 


Yes. 


12 

Q. 


Doesn't start any fires? 


13 

A. 


Well, I don't know that. 


14 

Q. 


Isn't that what you were working 

on in 

15 

Project 

Tomorrow, was self-extinguishing fires — 

16 

or a self- 

extinguishing cigarette? 


17 

A. 


Yes, one that would go out when 


18 

carelessly 

handled, dropped on furniture, it 

would 

19 

go out 

on 

furniture. 


20 

Q. 


In other words, it wouldn't start 

any 

21 

fires? 




22 

A. 


Well, hopefully, certainly reduce 

the 

23 

number 

of 

fires. 


24 

Q. 


That was the goal; right? 


25 

A. 


The goal was to reduce the number 

of 
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1 fires, yes. 

2 Q. All right. 

3 MR. BROAS: Counsel, I want to note an 

4 objection to this line of questioning. It 


5 


has 

nothing to do with Falise, as far as I 

6 


can 

tell. 

7 



MR. GRUENLOH: Oh, I think it goes 

8 


directly to the corporate responsibility. 

9 


But 

your objection is noted. 

10 

BY MR 

. GRUENLOH: 

11 


Q. 

Okay. So what you're telling me, just 

12 

so I 

understand, is that it was one continuous 

13 

stream of research that started back in the '80s 

14 

that 

led 

up to today Merit being test marketed in 

15 

Buffalo 

and Denver? Is that what you're telling 

16 

me? 



17 


A. 

Yes, sir. 

18 


Q. 

Okay. And you're not aware of this 

19 

issue ever being tabled — 

20 


A. 

No. 

21 


Q. 

— Project Tomorrow ever being tabled? 

22 


A. 

No, sir, I'm not. 

23 


Q. 

Can you tell me, do you know what Joint 

24 

Venture 

was? 

25 


A. 

Yes. 

1 


Q. 

Joint Venture — 

2 


A. 

Yes, I do. 

3 


Q. 

— can you explain that for me? 

4 


A. 

The best I can do. It was a group, it 

5 

was . 

an effort set up between the tobacco 


6 companies, major tobacco companies, to try to 

7 determine a method for measuring the ignition 

8 propensity of cigarettes. 

9 Q. I'm sorry, the ignition — 

10 A. I'm sorry, the ignition propensity of 

11 cigarettes, yes. It involved the five major 

12 tobacco companies. 

13 Q. How was Joint Venture and Project 

14 Tomorrow related? 

15 MR. BROAS: Objection to the form; no 

16 foundation, no testimony that they are 

17 related. 

18 THE WITNESS: The Joint Venture — I 

19 don't think there is any relationship, was 

20 any relationship between Joint Venture and 

21 the Project Tomorrow. 

22 BY MR. GRUENLOH: 

23 Q. Well, you said Joint Venture was 

24 dealing specifically with ignition qualities of 

25 cigarettes, ignition propensities, I think you 

1 said, of cigarettes; correct? 

2 A. Trying to determine a method for 

3 measuring the ignition propensity of cigarettes. 

4 Q. Okay. Isn't that basically what you 

5 were trying to do in Project Tomorrow, at least 

6 isn't that a part of it? 

7 MR. BROAS: I'm going to object. I'm 

8 just going to note a continuing objection, 

9 Counsel, to all of these questions on the 

10 basis of relevance. 

11 You can answer. 
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12 THE WITNESS: A portion of Project 

13 Tomorrow, yes, was to try to develop a method 

14 for measuring the ignition propensity of 

15 cigarettes; that was a piece of it. A bigger 

16 piece of it was trying to come up with ways 

17 to modify the products to reduce the ignition 

18 propensity of cigarettes. 

19 BY MR. GRUENLOH: 

20 Q. Was a self-extinguishing cigarette ever 

21 developed prior to Merit? 

22 MR. BROAS: Objection; relevance. 

23 THE WITNESS: There was some patent 

24 literature, as I understand, in the written 

25 patent literature, that had 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


self-extinguishing cigarettes, banded papers, 
going back to 1917, I think, but none of them 
were ever really commercial. We looked at 
that. I don't think any of them were 
commercial. 

BY MR. GRUENLOH: 

Q. That's because the research just wasn't 
there, you weren't able to get it right yet? 

MR. BROAS: Objection to the form; 
argumentative. 

THE WITNESS: It's more not in the area 
of research, but in the area of development, 
and actually research, trying to figure out a 
way to actually commercialize a process to do 
that. 

MR. GRUENLOH: Can we mark this as 
Exhibit Number 5, please. 

(Plaintiffs' Deposition Exhibit 5 was 
marked for identification) 

BY MR. GRUENLOH: 

Q. Let me ask you. Doctor, while they're 
checking that document, have you ever seen that 
document before? 
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1 MR. BROAS: I took it away from him, 

2 Counsel. 

3 Is it a Bliley, Kerry? 

4 MS. GREY: It is not. 

5 MR. BROAS: Okay. 

6 BY MR. GRUENLOH: 

7 Q. Have you ever seen that document 

8 before? 

9 A. No, sir, not to my knowledge. 

10 Q. Let the record reflect the title of the 

11 document is, "Visit by LCF Blackman to B&W, 

12 Louisville, 3rd through the 7th of October 1983, 

13 Technical Notes," and on the first page the Bates 

14 number is 109873975. 

15 You said you've never seen this 

16 document before? 

17 A. Not to my knowledge, no, sir, I 

18 haven't. 

19 Q. Can you please look at page number 4 of 

20 that document? See up at the top where it says, 

21 "Self-Extinguishing Cigarette"? 

22 A. Yes. 
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23 Q. The second paragraph that begins with 

24 "In view," if you could, please read that into the 

25 record for me. 

1 MR. BROAS: I'm going to object on the 

2 grounds that he's never seen the document, 

3 and he's testified he's never seen it before. 


4 

MR. 

GRUENLOH 

: Well, that's the point 

5 

Go ahead. 



6 

MR. 

BROAS : 

That's the point of the 

7 

objection 

, he's never seen it before, and I 

8 

think it' 

s inappropriate for him to read it 

9 

into the 

record. 


10 

But 

you can 

go ahead and do it. 

11 

MR. 

GRUENLOH 

: Starting with, "In 

12 

view. " 



13 

MR. 

BROAS : 

I just want my objection 

14 

noted. 



15 

THE 

WITNESS: 

May I read it to myself 

16 

first, please? 


17 

MR. 

GRUENLOH 

: You certainly may. 

18 

THE 

WITNESS: 

(Perusing document) 

19 

MR. 

BROAS : 

While he's reading. I'll 

20 

also note 

that this appears to be a BAT 

21 

document; 

it's not 

even a Philip Morris 

22 

document. 



23 

THE 

WITNESS: 

I'll read it for the 

24 

record. 



25 

"In 

view, however, of the recent 

1 

decision 

taken by 

the Tobacco Institute not 

2 

to work actively in the development of 

3 

self-extinguishing 

cigarettes (for product 

4 

liability 

reasons) 

it will be necessary for 

5 

B&W management to 

define its wishes before 

6 

GR&DC is 

asked to 

undertake any work." 

7 

BY MR. GRUENLOH 

* 



8 Q. Now, that document notes that the 

9 tobacco industry stopped the efforts on the 

10 self-extinguishing cigarette because of product 

11 liability lawsuit reasons, doesn't it? 

12 MR. BROAS: Objection; form, no 

13 foundation. 

14 BY MR. GRUENLOH: 

15 Q. Isn't that what that says. Doctor? 

16 A. I don't know. 

17 MR. BROAS: The document speaks for 

18 itself. Counsel. 

19 BY MR. GRUENLOH: 

20 Q. Isn't that what that says. Doctor? 

21 MR. BROAS: Objection. 

22 BY MR. GRUENLOH: 

23 Q. Doesn't it say that they stopped 

24 development of the self-extinguishing cigarette 

25 for product liability reasons? 

1 MR. BROAS: Objection to the form and 

2 objection on the grounds of foundation. The 

3 document speaks for itself. 

4 BY MR. GRUENLOH: 

5 Q. Isn't that what they're saying there? 

6 A. What it says is what I read, which is, 

7 "In view, however, of the recent decision taken by 
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8 the Tobacco Institute not to work actively in the 

9 development of self-extinguishing cigarettes..." 

10 Q. "For product liability reasons," 

11 continuing? 

12 A. "For product liability reasons," yes. 

13 Q. Isn't that what it says, for product 

14 liability reasons, they're tabling it? 

15 MR. BROAS: Objection to the form. It 

16 does not say anything about tabling. The 

17 document says what it says, "not to work 

18 actively." It's a BAT document. This 

19 witness is not competent to talk about what 

20 this says or what it means. 

21 BY MR. GRUENLOH: 

22 Q. Has anyone ever told that you the 

23 self-extinguishing cigarette issue was tabled 

24 because of product liability reasons? Has anyone 

25 ever told you that before? 

1 A. No, sir, they have not. 

2 Q. And you've offered affidavits and given 

3 a deposition in a fire-safe lawsuit, haven't you? 

4 A. I've given affidavits in fire-safe 

5 lawsuits, yes. 

6 Q. And yet no one ever showed you this 

7 document, though, did they? 

8 A. No, sir, they did not. 

9 Q. Let's go back to the Joint Venture for 

10 a second. Joint Venture was an international 

11 group; correct? 

12 A. I don't think we had any people from — 

13 anybody other than the US people. 

14 Q. So you think it was solely domestic? 

15 A. I think so. I'm not sure. I think so. 

16 Q. Was there a fire-safe committee on 

17 Joint Venture? 

18 MR. BROAS: Objection; relevance. 

19 THE WITNESS: Not to my knowledge. I 

20 know I've already told you everything I knew 

21 about the Joint Venture. And its purpose was 

22 to develop a method for evaluating the 

23 ignition propensity of cigarettes. 

24 BY MR. GRUENLOH: 

25 Q. Do you know who any of the members were 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


of Joint Venture? 

A. What do you mean by "members"? 
Q. The people that worked on Joint 
Venture. 


A. Yes, I do. 

Q. Can you tell me who they were? 

A. I was one. 

Q. When did you work on Joint Venture? 

A. From the time it was started until the 

time it was disbanded, whatever years those were. 

Dallas Pinion was a member; Dallas 
Pinion was the president of Joint Venture. David 
Townsend. Rufus Honeycutt. I believe John Wood 
was at one point or another. Valor Norman, I 
believe, was at one point or another. I don't 
know whether Alec Spears was a member or not, was 
an acting member, or whether it was Valor Norman. 
I can't recall. 


90 


91 


http://legacy.library.ucsfS&3dir/ftffit/kftt|9S^0ifl!ipclfndustrydocuments.ucsf.edu/docs/mtgd0001 



19 

20 
21 
22 

23 

24 

25 


Joint 


Q. Anybody else? 

A. Not that I can recall. 

Q. Are any of those people lawyers? 

A. Not to my knowledge. 

Q. Were there any lawyers working on the 
Venture project? 

A. There was lawyers. Jim Gould attended 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


meetings; 

Q. 

A. 

Q. 

meetings? 

A. 

Q. 

Venture? 

project? 


he didn't work on the Joint Venture. 
Who is Jim Gould again? 

With Covington & Burling. 

He attended your Joint Venture 

Yes, he did. 

Did you have subcommittees at Joint 
Were there subcommittees within the 


A. Not as such, that I can recall. We 
would work, do technical work, at various 
companies, but I wouldn't say they were 
subcommittees. 

Q. Aside from Mr. Gould, were there any 
other lawyers that attended any of the meetings at 
Joint Venture? 

A. Sometimes, yes. 

Q. Can you remember any of their names? 

A. Yes, I can. I believe Bill Crampton 

attended some of the meetings. Mary Ward, I 
believe, attended some of the meetings. I think 
Lee Stanford attended some of the meetings. I'm 
running out of names, although there was other 
people. 


Q. Anybody else you can remember? 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. No, sir, not that I can remember. 

Q. Was Joint Venture an organization, or 

was it just a project that you were working on? 

MR. BROAS: Objection; relevance. 

THE WITNESS: I think it's an 

organization. 

BY MR. GRUENLOH: 

Q. Was Philip — I'm sorry, go ahead. 

A. An organization with the goal of 
developing a method for measuring the ignition 
propensity of cigarettes. 

Q. And Philip Morris was a member of that 

organization? 

A. Yes. 


Q. Did you ever attend meetings with other 
tobacco companies, for any reason? 

A. Yes. 

Q. When? 

A. Frequently, when I worked at Philip 

Morris. 


Q. How many such meetings did you attend? 
A. I attended the Tobacco Science 
Conference, which was an annual event, discussing 
the science of tobacco. Occasionally I attended 
the Tobacco Workers' Group, which I think was held 


1 every other year; the Joint Venture meetings. 

2 There was meetings of the National Institutes of 

3 Standards and Technology for the Fire-Safe 
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so there was other 


4 
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Cigarette Act, and that — 
tobacco members there. 

There may have been other occasions. I 
just don't recall at this point. 

Q. Were attorneys present at any of those 
meetings? 

A. I don't know. 

Q. You don't remember, or you don't know? 

A. They were present, as I said before, at 
the Joint Venture meeting. Whether or not they 
were present at the Tobacco Chemists Research 
Conference or at the Tobacco Workers' Conference, 

I don't know. They may have been, but I don't 
know. 

Q. Has cigarette smoking ever caused a 

single person to die of lung cancer? 

MR. BROAS: Objection; no foundation. 

You can answer. 

THE WITNESS: I think it probably has. 

BY MR. GRUENLOH: 

Q. Has cigarette smoking ever been a 
substantial contributing cause of the death from 


1 lung cancer in a person who is also exposed to 

2 asbestos? 

3 MR. BROAS: Objection; lack of 

4 foundation. 

5 THE WITNESS: I don't know. 

6 BY MR. GRUENLOH: 

7 Q. You have no opinion on that? 

8 A. I just don't know. 

9 Q. Do you agree that no cigarettes 

10 manufactured by Philip Morris are safe? 

11 A. I agree that every cigarette they 

12 manufacture has risks associated with it. 

13 Q. In other words, every cigarette that 

14 you ever manufactured presented a risk to the 

15 person who was smoking it of contracting some 

16 disease; correct? 

17 A. I believe every cigarette we 

18 manufacture has risks associated with it, and 

19 there's no such thing as a safe cigarette. 

20 Q. Do you agree that all cigarettes ever 

21 manufactured by Philip Morris presented an 

22 increased risk of contracting a disease to those 

23 who smoked them, as opposed to people who did not 

24 smoke them? 

25 A. I believe that people who smoke 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


cigarettes have an increased risk of disease 
relative to those who don't smoke. 

Q. Have you read the testimony of the 
current CEO of Philip Morris, Mr. Szymanczyk, his 
Engel testimony? 

A. No, sir, I have not. I think it's Mr. 
Szymanczyk. I'm sorry. 

Q. Szymanczyk? 

A. Szymanczyk. 

Q. Szymanczyk. 

A. It took me a 


while to find out how to 


pronounce it also. 

Q. 


Okay. I still may not get it right. 
Have you seen Philip Morris's website 
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15 on smoking and disease? 

16 A. Yes, I have. 

17 MR. GRUENLOH: Please mark that as an 

18 exhibit. 

19 

20 (Plaintiffs' Deposition Exhibit 6 was 

21 marked for identification) 

22 

23 BY MR. GRUENLOH: 

24 Q. Doctor, Exhibit Number 6 to the 

25 deposition is a portion of the Philip Morris 
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website; it's the "Health Issues for Smokers" 
section. And actually it's only the first page of 
that. And I direct you to the top, the paragraph 
that begins, "Cigarette Smoking and Disease in 
Smokers:" 

About the third sentence down, it says, 
"There is no 'safe' cigarette," which I believe 
you just testified to; correct? 

A. Yes. 

Q. And it says, "These are and have been 
the messages of public health authorities 
worldwide. Smokers and potential smokers should 
rely on these messages in making all 
smoking-related decisions." 

Do you see where it says that? 

A. Yes, I do. 

Q. Have I read that correctly? 

A. I think so. 

Q. Do you agree that it says that smokers 
should rely upon what public health authorities 
like the Surgeon General say? 

A. Yes, I do. 

Q. The Surgeon General says that smoking 

causes disease, causes lung cancer and other 
serious diseases, do they not? 


1 A. I believe that's what the Surgeon 

2 General says, yes. 

3 Q. And they've been saying that since the 

4 1964 report, have they not? 

5 A. Yes. 

6 Q. And Philip Morris there on that website 

7 is saying that people should look to what the 

8 Surgeon General is saying; correct? 


9 

A. 

That's what it says, yes. 

10 

Q. 

Do you know if smoking causes cancer? 

11 

A. 

I think, yes, it does. As commonly 

12 

used, it 

does, yes. 

13 

Q. 

Smoking does cause cancer? 

14 

A. 

Yes. As commonly used, yes. 

15 

Q. 

What do you mean by, "as commonly 

16 

used"? 


17 

A. 

As the Surgeon General has determined 

18 

from statistical association between disease and 

19 

smoking. 

I think it does. 

20 

Q. 

So you're relying upon the Surgeon 

21 

General 

when you say that you believe cigarette 

22 

smoking 

causes lung cancer? 

23 

A. 

Yes, I do. 

24 

Q. 

Do you have an opinion, separate from 

25 

what the 

Surgeon General says, on whether 
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cigarette smoking causes disease? 

A. No, I do not. The statistical 
association between smoking and disease, I agree, 
is very strong. The thing that even the Surgeon 
General would agree on, is not the exact mechanism 
for the cause, what's in smoke that causes it, 
hasn't been determined, and I think that's 
universally agreed on, too. 

Q. Well, when I asked you if you believe 
that cigarette smoking causes lung cancer and 
other diseases, you said yes — 

A. I did. 

Q. — as that term is generally used by 
the Surgeon General; correct? 

A. Yes. 

Q. You seem to be qualifying that, sir. 

A. No, sir, no qualifications. 

Q. So can you tell me, as you sit here 
today, with no qualifications, does cigarette 
smoking cause lung cancer and other serious 
diseases? 

A. Yes, it does, as determined by the 

statistical association between smoking and the 
diseases. There's strong statistical association 
between the diseases and the act of smoking. 
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Q. Do you intend to testify at trial about 
asbestos? 

A. No, sir, I don't think so. 

MR. BROAS: Off the record. 

(Discussion off the record) 

MR. GRUENLOH: Why don't we take a real 
quick biological break. 

THE WITNESS: Oh, thank you. 

THE VIDEOGRAPHER: The time is 
approximately 2:55 p.m. and we are off the 
record. 

(Recess) 

THE VIDEOGRAPHER: All right. This is 
the start of tape number 3. The time is 
approximately 3:05 p.m. and we are back on 
the record. 

BY MR. GRUENLOH: 

Q. Doctor, what, if any, work were you 
involved in at Philip Morris relating to the topic 


24 

of 

asbestos? 


25 


A. 

None. 


1 


Q. 

Have you ever heard of Peter Lee? 

2 


A. 

Yes, I 

have. 

3 


Q. 

Who is 

Peter Lee? 

4 


A. 

To the 

best of my knowledge, Peter ; 

5 

is 

a statistician 

who lives in England somewhe: 

6 


Q. 

Do you 

know what field Peter Lee 

7 

studies? 



8 


A. 

Statistics. 

9 


Q. 

Do you 

know what Mr. Lee commonly 

10 

applies 

statistics 

; to, what fields, what other 
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11 fields — well, strike that. 

12 Let me ask you this: Have you reviewed 

13 or have you seen any of Peter Lee's publications? 

14 A. A few of them, yes. 

15 Q. Can you tell me which ones? 

16 A. Yes. Principally the ones dealing with 

17 the test method for determining the ignition 

18 propensity of cigarettes and how you analyze that 

19 data. 

20 Q. You said principally. Are there other 

21 publications that — 

22 A. I never reviewed — I'm sorry. I 

23 misspoke. I never reviewed anything else other 

24 than that, that I know of. 

25 Q. You've never reviewed Mr. Lee's work 
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on — I'm 

A. 

Q. 

A. 

Q. 

tobacco, 

A. 

Q. 

A. 

Q. 

what that 

A. 

Council. 


sorry. Dr. Lee's work on — 

It is Mister. 

It is Mister? 

Yes . 

Okay. — Mr. Lee's work on asbestos, 
and synergy? 

No, sir, I haven't, not that I recall. 
Do you know what TRC is? 

I don't think so. 

Tobacco Research Council, do you know 
is? 

I've heard of the Tobacco Research 


Q. Do you know what the Tobacco Research 
Council is? 


A. Not exactly, no. 

Q. Do you know if it's in the United 

States or do you know, is it overseas? 

A. I don't know much about it at all. 

Q. Okay. What about TAC, Tobacco Advisory 

Council? 

A. I don't know — 

MR. BROAS: I think that's been asked 
and answered. Didn't we talk about that? 

MR. GRUENLOH: So many acronyms, I 
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don't know. 

THE WITNESS: I don't know anything 
about that either; I don't think so. 

BY MR. GRUENLOH: 

Q. Have you ever met with Peter Lee? 

A. Yes, I have. 

Q. When did you meet with Peter Lee? 

A. I met with him on a few occasions at 

ASTM meetings, American Society of Testing 
Materials, and when he was reviewing the method 
for statistically evaluating whether or not a 
cigarette would cause a fire, a method for 
determining the ignition propensity of cigarettes. 

Q. Did you have any conversations with 

Mr. Lee? 


A. Yes. 

Q. What did you talk about? 

A. Talked about that, his review of that 

document, and his suggestion of how to — or his 
review of that process and his suggestion on how 
to make it a better process. 
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22 

Q. 

Anything else? 



23 

A. 

Not that I can recall. 



24 

Q. 

Is that the only time you 

. ever met 

with 

25 

Mr. Lee? 

Have you met with him on more than 

one 

1 

occasion 

? 



2 

A. 

Yes, I have. 



3 

Q. 

On how many occasions? 



4 

A. 

Probably three or four. 

I don't know 

5 

exactly 

how many. 



6 

Q. 

Were all of them at ASTM 

meetings? 


7 

A. 

Some were. Some were — 

they were 

all 


8 associated with ASTM meetings, yes. Or associated 

9 with that activity, if you will. 

10 Q. So some were ASTM meetings, some were 

11 just associated with ASTM? 

12 A. We met with him at ASTM meetings when 

13 they were holding the meetings, and we may have 

14 met with him when there wasn't a ASTM meeting — I 

15 can't recall whether or not there was — to talk 

16 about his work on that method. 

17 Q. You never met with him for any other 

18 purpose other than his work on, was it the — 

19 A. The ignition propensity of cigarettes. 

20 Q. — ignition? 

21 A. No, sir, not that I recall. 

22 Q. Did you ever have any discussions with 

23 him, on any issues, other than the ignition 

24 procedures? 

25 A. No, sir, not that I recall. 

1 Q. And you're not familiar with the review 

2 that Mr. Lee did on the topic of asbestos and 

3 synergy — 

4 MR. BROAS: Objection to the form. 

5 BY MR. GRUENLOH: 

6 Q. — is that correct? 

7 A. I've never seen that document, that I 

8 know of. 

9 Q. Do you know of any research that Philip 

10 Morris did or sponsored on the topic of the 

11 interaction between asbestos and smoking and 

12 causation of disease? 

13 A. No, sir, not to my knowledge. 

14 Q. So you know of no research that Philip 

15 Morris has done on that topic? 

16 A. No, sir. 

17 MR. BROAS: Objection; asked and 

18 answered. 

19 BY MR. GRUENLOH: 

20 Q. Are you familiar with the term 

21 "synergy" as it's used when discussing smoking, 

22 disease, and asbestos? 

23 MR. BROAS: Objection; no foundation. 

24 THE WITNESS: I'm familiar with the 

25 general definition of "synergy." 

1 BY MR. GRUENLOH: 

2 Q. What's the definition of "synergy" that 

3 you're familiar with? 

4 A. The interaction between two things to 

5 enhance or depress another thing. And that's not 

6 a good Webster's Dictionary definition, probably. 
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7 but that's sort of my understanding of synergy. 

8 Q. Well, does a synergistic effect mean 

9 that it's more than an additive effect; do you 

10 know? 

11 MR. BROAS: Objection to the form. 

12 THE WITNESS: I think that was my 

13 definition; either adds to or subtracts from, 

14 more than simple addition or subtraction 

15 would be, yes. 

16 BY MR. GRUENLOH: 

17 Q. Do you know what a multiplicative 

18 effect is? 

19 MR. BROAS: Objection to the form; no 

20 foundation. 

21 THE WITNESS: From math, I would assume 

22 it to be something that multiplies together. 

23 BY MR. GRUENLOH: 

24 Q. Do you know if a synergy is the same 

25 thing as saying something is multiplicative? 

1 MR. BROAS: Objection to the form; no 

2 foundation. 

3 THE WITNESS: I don't know. 

4 BY MR. GRUENLOH: 


5 

Q. 

Okay. Do you have an opinion on 

6 

whether the combined exposure of smoking and 

7 

asbestos 

carries with it more than an additive 

8 

risk of disease? 

9 


MR. BROAS: Objection; no foundation. 

10 


THE WITNESS: I don't know. 

11 

BY MR. GRUENLOH: 

12 

Q. 

You don't have an opinion on that 

13 

issue? 


14 

A. 

No, I don't. I don't know anything 

15 

about the 

issue. 

16 

Q. 

Do you know what INBIFO is? 

17 

A. 

Yes . 

18 

Q. 

What is INBIFO? 

19 

A. 

INBIFO is a laboratory owned by Philip 

20 

Morris . 


21 

Q. 

Have you ever been to INBIFO? 

22 

A. 

Yes, I have. 

23 

Q. 

When? 

24 

A. 

A number of times in the '90s. I think 

25 

I was there in the '80s. I'm not sure. 

1 

Q. 

How many times do you think you've been 

2 

there? 


3 

A. 

I don't know for sure. Three or four. 

4 

or something like that. 

5 

Q. 

Three or four? 

6 

A. 

(Indicating in the affirmative) 

7 

Q. 

Less than ten? 

8 

A. 

Less than ten, yeah. Probably less 

9 

than five 

. 

10 

Q. 

Okay. Where is INBIFO, by the way? 

11 

A. 

Cologne, Germany. 

12 

Q. 

Did you know that Philip Morris bought 


13 INBIFO from a drug testing company? 

14 MR. BROAS: Objection to the form; no 

15 foundation. 

16 THE WITNESS: I know that Philip Morris 

17 bought INBIFO, and it may have been a drug 
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18 testing company. 

19 BY MR. GRUENLOH: 

20 Q. When did you first hear of INBIFO? 

21 A. It probably was shortly after I went to 

22 Philip Morris. 

23 Q. Did someone talk to you about INBIFO, 

24 or did you see it in a document? 

25 A. I don't — I don't know. Perhaps both. 
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or perhaps one or the other. I don't know which. 

Q. Do you remember the circumstances 

surrounding the time when you first heard of 
INBIFO — 

A. No. 


Q. 

A. 

Q. 

A. 

Q. 

benefit, 

A. 


— how you found out? 

No, I don't. 

You don't remember anything about it? 
No. 

Certainly for the court reporter's 
it's I-N-B-I-F-0. 

All caps. 


(Plaintiff's Deposition Exhibit 7 was 
marked for identification) 


MR. GRUENLOH: Let the record reflect 
that Exhibit Number 7 is a document from 
[sic] Max Hausermann to Robert Seligman dated 
March 31st, 1977. 

BY MR. GRUENLOH: 

Q. Have you seen that document before. 
Doctor? 

A. I think so, yes. 

Q. You have seen that? 
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A. Yes. 

Q. In what context did you see that 

document? 


A. In the context of litigation. 

Q. Which case? 

A. I don't recall. 

Q. When did you see that document? 

A. Within the last year or two. 

Q. In the last year or two? 

A. (Indicating in the affirmative) I 

think that's about right, yeah. 

Q. I direct your attention to, I think 
it's about the third sentence down. It reads, "We 
have gone to great pains to eliminate any written 
contact with INBIFO, and I would like to maintain 
this structure." 

That's Mr. Seligman communicating this 
to Dr. Max Hausermann. Do you see that? 

A. Yes, I do. 

Q. Doctor, do you deny that there was a 
significant effort made when INBIFO was 
established to create the perception that it was 
an entity that was separate and apart from Philip 
Morris? 


MR. BROAS: Objection to the form; 


1 foundation, and argumentative. 

2 THE WITNESS: I don't know. 
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3 BY MR. GRUENLOH: 

4 Q. Well, isn't that what this document is 

5 doing? 

6 MR. BROAS: Objection. The document 

7 speaks for itself. Calls for speculation. 

8 THE WITNESS: I'd have to speculate to 

9 answer your question. I don't want to do 

10 that. 

11 BY MR. GRUENLOH: 

12 Q. It would be speculation if I asked you 

13 if this document is trying — is representing the 

14 fact that INBIFO and Philip Morris — strike that. 

15 After that sentence it reads, 

16 "Therefore, I'm advising Jerry Osmalov to continue 

17 sending samples to" — how do you pronounce that? 

18 A. Neuchatel. 

19 Q. — "Neuchatel for transshipment to 

20 INBIFO. If this procedure is unacceptable to you, 

21 perhaps we should consider a dummy mailing address 

22 in" — I think it reads — "Koln for the receipt 

23 of samples. The written analytical data will 

24 still have to be routed through FTR if we are to 

25 avoid direct contact with INBIFO and Philip Morris 
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USA. " 

Have I read that correctly. Doctor? 

A. I think that's correct, yes, what you 

read. 

Q. Do you see the portion that says, "If 
we are to avoid direct contact with INBIFO and 
Philip Morris USA"? 

A. I see that, yes. 

Q. Sir, what do you understand that to 
mean if it's something other than Philip Morris 
trying to create a perception that INBIFO was 
separate and apart from Philip Morris? 

MR. BROAS: Objection to the form. The 
document speaks for itself. Calls for 
speculation. 

THE WITNESS: I didn't write the 
document. I wasn't — 

MR. GRUENLOH: I understand that. 

THE WITNESS: I wasn't listed on the 
document. 

MR. GRUENLOH: I understand that. 

THE WITNESS: I don't know what they 

meant. 

MR. GRUENLOH: I think the document is 
clear, though. 


1 BY MR. GRUENLOH: 

2 Q. Do you think that that is unclear, 

3 where it says, "if we are to avoid direct contact 

4 with INBIFO and Philip Morris USA"? Do you think 

5 that's unclear? 

6 MR. BROAS: Objection; same grounds. 

7 THE WITNESS: What the words are are 

8 not unclear. I can just tell you what I — 

9 my personal experience while I was at Philip 

10 Morris. I knew about INBIFO. I was not a 

11 high level scientist at the time. I sensed 

12 they had samples that we were working on sent 

13 to INBIFO. I didn't send them personally. 
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14 but I know that they went there. 

15 BY MR. GRUENLOH: 

16 Q. Do you know how they got there? 

17 A. I don't know exactly how they got 

18 there, no. It wasn't part of my job to figure how 

19 to get them there, but to make sure we got data 

20 back from there. 

21 Q. Whose job was it to make sure that they 

22 got data there? 

23 A. I don't know at the time. 

24 Q. Why didn't you send them there directly 

25 yourself? 

114 

A. I didn't send any samples directly to 
an outside laboratory. It was sent to the people 
who were responsible for doing that. 

Q. Who was responsible for doing that? 

A. I don't recall who it was at the time. 

I really don't. 

Q. Was it a department, a person, a number 
of people? 

A. No, in general, it was not a 
department. It was an individual, generally, or a 
couple of people, the shipping clerk or whatever. 

Q. In this document, sir. Exhibit Number 
7, it's talking about routing documents indirectly 
to INBIFO, isn't it? 

MR. BROAS: Objection to the form. The 
document speaks for itself. It's also 
argumentative. 

BY MR. GRUENLOH: 

Q. I'll direct to your attention to the 
portion of the document that says, "perhaps we 
should consider a dummy mailing address." 

A. It says that, but I never sent anything 
to a dummy mailing address, that I know of. 

Q. Well, you never sent anything to 

anywhere? You had someone else send it; correct? 

115 

1 MR. BROAS: Objection; argumentative. 

2 THE WITNESS: All I know is I knew 

3 about INBIFO. I knew we got samples to 

4 INBIFO and we got them back. 

5 BY MR. GRUENLOH: 


6 

Q. 

But you didn't send anything directly 

7 

to INBIFO, did you? 


8 

A. 

I didn't send anything directly 

to 

9 

INBIFO. 



10 

Q. 

Do you know what CRC is. Contract 

11 

Research 

Committee? Do you know what the 

Contract 

12 

Research 

Committee is? 


13 

A. 

Not that I recall, no. 


14 

Q. 

Have you ever been in the home 

of Tom 

15 

Osdean? 



16 

A. 

I believe I have. 


17 

Q. 

When? 


18 

A. 

A long time ago. I don't know 

when . 

19 

Q. 

'80s, '90s, '70s? 


20 

A. 

Probably '70s. 


21 

Q. 

Do you have any idea whether it 

was the 

22 

early '70s, mid, later? 


23 

A. 

I don't even recall the occasion. I 

24 

think it 

may have been a Christmas party. 

I don ' t 
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Q. Was it purely a social visit that took 
you to Mr. Osdean's home, or did you go there for 
other purposes? 

A. Purely social. 

Q. And you only went to his home on one 
occasion? 


A. Only one that I vaguely recall. 

Q. When you were at his home, did he show 

you his safe where he hid the top secret INBIFO 
documents? 


MR. BROAS: Objection to the form; no 
foundation. 


THE WITNESS: I didn't see any safe or 
any documents at Dr. Osdean's home. 

BY MR. GRUENLOH: 


Q. Well, you agree that INBIFO documents 
were considered top secret, though, don't you? 

MR. BROAS: Objection to the form; 
argumentative, no foundation. 

THE WITNESS: No, when we were 
classifying documents, I don't know of any 
document, because of it being an INBIFO, that 
was classified as anything other than 
"non-classifying." The only thing that's 
coming back from INBIFO is information about 
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biological activity. 

BY MR. GRUENLOH: 

Q. So it's your opinion that the INBIFO 
documents were not top secret? 

A. The INBIFO documents that I saw were 
not top secret. 

Q. Did you ever get reprimanded by anyone 
at Philip Morris or any lawyers for breaching 
security on INBIFO documents? 

A. Never been reprimanded, no. 

Q. Did Tom Osdean ever tell you that it 
was his job to route the secret documents from 
INBIFO through Cologne so that they could be 
destroyed? 

A. No, sir, he did not. 

Q. Do you know if that was part of his job 

responsibility at Philip Morris? 

A. I do not. 

MR. GRUENLOH: Mark that, please. 

(Plaintiffs' Deposition Exhibit 8 was 

marked for identification) 

MR. GRUENLOH: Is that 9? 

THE REPORTER: This is 8. 


1 

2 
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MR. BROAS: Go ahead. Counsel. 

MR. GRUENLOH: All set? 

MR. BROAS: Yes. 

BY MR. GRUENLOH: 

Q. Have you ever seen this document 
before? 

A. Yes, I have. 

Q. In what context? 

A. In the context of litigation, like the 
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other one. 

Q. I'm going to read a couple portions of 
this document to you, because it's difficult to 
read. 

MR. BROAS: Can we — Counsel, is there 
any way — I know there's no to's or from's 
or dates, but can we identify on the record 
what this is? 

MR. GRUENLOH: Absolutely. These are 
the handwritten notes — and I'll stipulate 
to this, or I represent this — these are the 
handwritten notes of Tom Osdean. 

MR. BROAS: I'll note for the record 
that there's no indication on the page that 
it's Tom Osdean's handwriting or anything. I 
would just note for the record the Bates 


stamp number is 0000130803. It's a single 
page containing handwritten notes with eight 
circled numbers, 1 through 8, and no other 
identification whatsoever. 


5 

BY MR. GRUENLOH: 


6 

Q. 

Okay. 

You have seen this document; 

7 

correct 

, sir? 


8 

A. 

Yes, I 

have. 

9 

Q. 

Do you 

remember in what case you saw 

10 

this document? 


11 

A. 

No, I do not. 

12 

Q. 

Was it 

within the last couple of years 

13 

A. 

Yes, it 

. was. 

14 

Q. 

Do you 

recognize the handwriting on 

15 

this document? 


16 

A. 

I can't 

. say that I do, no. 

17 

Q. 

Okay. 

Number one reads — and it's 

18 

difficult to read 

— "Ship all documents to 

19 

Cologne 

by Tom." 


20 


Number 

two reads, "Keep in Cologne." 

21 


Number 

three reads, "Okay to phone and 

22 

telefax 

. " And in 

parentheses it says, "(these 

23 

will be 

destroyed) 

1! 

24 


Do you 

see where it says that at the 

25 

top of 

the page? 


1 

A. 

Yes, I 

do. 

2 

Q. 

Do you 

remember when I asked you a 
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second ago whether Tom Osdean ever told you 
whether it was his job to route documents through 
Cologne to be destroyed? 

A. I remember you asking me that, yes. 

Q. Okay. And he never told you anything 

about that, did he? 

A. No, he did not. 

MR. BROAS: Objection. Asked and 
answered. 

BY MR. GRUENLOH: 

Q. And he didn't tell you anything about 
this document, did he? 


No, he did not. 

And you never saw this document prior 
to being shown it in litigation; isn't that 
correct, sir? 

I believe that's correct, yes. 

Direct you to number 6. It says, "If 


A. 

Q. 


A. 

Q. 
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important letters have to be sent, please send to 
home. I will act on these and destroy." 

Have I read that correctly? 

A. I don't know whether you have or not. 
It's hard to read. 

Q. It is hard to read. 

A. Could you try it again, please? 

Q. Sure. "If important letters have to be 
sent, please send to home," dash, "I will act on 
these and destroy." 

MR. BROAS: And I'll object on the 
grounds the document speaks for itself. I 
don't think the witness is competent to 
interpret someone else's handwriting. 


10 

BY MR. GRUENLOH: 

11 

Q. 

Does it appear that I have read that 

12 

correctly? 


13 

A. 

I don't know. 

14 

Q. 

As far as you can tell? 

15 

A. 

I don't know. It's hard. This is 

16 

especially 

bad. 

17 

Q. 

Okay. Do you know who Geoffrey Bible 

18 

is? 


19 

A. 

Yes, I do. 

20 

Q. 

Who is Geoffrey Bible? 

21 

A. 

He's the current Chairman of the Board 

22 

Philip Morris USA — Philip Morris, excuse me. 

23 

Companies, 

Incorporated. 

24 

Q. 

Are you aware of Mr. Bible's testimony 

25 

regarding 

that document? 

1 

A. 

No, I'm not. 

2 

Q. 

Have you read Geoffrey Bible's 

3 

Minnesota 

testimony? 

4 

A. 

No, I have not. 

5 


MR. GRUENLOH: I'm sorry, I only have 


one copy of this, one complete copy of this. 
If you'd like to look it over, you can after 
I read the portion that I'm interested in. 

MR. BROAS: Counsel, if you're going to 
ask the witness a question about it, I would 
ask that you show it to him. 

MR. GRUENLOH: I certainly will. Give 
me just one second. 

(Pause) 

MR. GRUENLOH: If you'll look that 
over. Doctor, what I've handed you is a 
portion of Mr. Bible's testimony in the 
Minnesota case. 

MR. BROAS: Are we going to mark this 
as an exhibit? 

MR. GRUENLOH: I wasn't planning on it, 
no. It's public record. 

MR. BROAS: Is this a deposition or 


trial? 

MR. GRUENLOH: It's a trial transcript. 
MR. BROAS: I'll note for the record 
that the document is, indeed, from the 
Minnesota AG case, entitled, "Transcript of 
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6 Proceedings, Volume 32, Pages 6153 to 6395, 

7 March 4, 1998, and the particular pages being 

8 shown the witness are pages 6211, 6212, 6213. 

9 THE WITNESS: (Perusing document) 

10 MR. GRUENLOH: Have you reviewed it? 

11 THE WITNESS: Yes. 

12 MR. BROAS: (Perusing document) 

13 MR. GRUENLOH: Thank you. 

14 BY MR. GRUENLOH: 

15 Q. Doctor, in this portion of the 

16 transcript Mr. Bible is questioned about the 

17 handwritten notes that I've just been asking you 

18 about. 

19 A. (Indicating in the affirmative) 

20 Q. And at the bottom of page 6212 of the 

21 transcript, he's posed the question: "When you 

22 saw this memo last August, were you ashamed?" 

23 And his answer at the top of page 6213 

24 is: "Yes, I was very ashamed and distressed about 

25 that." 
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Question: "Very much ashamed?" 

Answer: "Yes, I was ashamed." 

Doctor, are you ashamed of this 

document? 

MR. BROAS: Objection. The document 
speaks for itself. There's no testimony or 
any foundation that this, in fact, Tom 
Osdean's handwritten notes. 

MR. GRUENLOH: Well, I've represented 
that's what it is, and I'll ask you to assume 
that's what it is. 

MR. BROAS: Well, Counsel, if 
Mr. Osdean was here to tell us that's what it 
is, that would be one thing. 

MR. GRUENLOH: I've asked him to assume 
that that's what it is. 

BY MR. GRUENLOH: 

Q. Assuming this is the handwritten notes 
of Dr. Osdean, are you ashamed of this document? 

A. If I made the assumption that 
Dr. Osdean wrote this and that was indeed his 
handwriting — and I'll just tell you, that's not 
the way I behaved when I was at Philip Morris — I 
would be ashamed of it. I don't think we acted 
that way, but if that's the way — if this were 


1 true, I would definitely be ashamed of it. 

2 Q. Are you aware that in testimony last 

3 week in Florida — I'm going to mispronounce his 

4 name again — Mr. Szymanczyk told the jury that, 

5 since becoming CEO, and particularly since June 

6 1998, that Philip Morris has a new modus operandi, 

7 so to speak, has a new mission? Are you aware of 

8 that, generally? 

9 MR. BROAS: I'm going to object on 

10 grounds that there's no foundation; the 

11 witness has not been shown any testimony. 

12 You can answer it. 

13 BY MR. GRUENLOH: 

14 Q. Are you aware of that, sir? 

15 A. I retired in '98. So, you know, I'm 

16 not really aware of everything that's going on 
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17 there now. 

18 MR. BROAS: Mr. Whidby, the question is 

19 were you aware of that testimony. That's the 

20 question. 

21 MR. GRUENLOH: The question was — 

22 THE WITNESS: I'm sorry, I 

23 misunderstood the question. 

24 MR. GRUENLOH: No, I apologize. It's 

25 my question, and I'll ask the question. 


1 BY MR. GRUENLOH: 

2 Q. Are you aware, generally, that the CEO 

3 of Philip Morris, Mr. Szymanczyk, told the jury 

4 that, since becoming CEO, and particularly since 

5 June of 1998, that he implemented a new mission 

6 statement, and Philip Morris has a new modus 

7 operandi, so to speak? 

8 A. I only know what I read in the paper 


about that. 


10 

Q. 

And what was that? 


11 

A. 

And I don't recall reading that 

in the 

12 

paper. 



13 

Q. 

What did you read in the paper 

about 

14 

that? 



15 

A. 

He testified, and that's about 

it. 

16 

Q. 

Okay. As someone who consults 


17 

regularly. 

on a regular basis, for Philip 

Morris, 

18 

and a stockholder of Philip Morris, are you aware 

19 

that Philip Morris has said they have a new 

20 

mission statement? 


21 


MR. BROAS: Objection; no foundation. 

22 

BY MR. GRUENLOH: 


23 

Q. 

Are you aware of that, sir? 


24 

A. 

I've heard that. 


25 

Q. 

Are you aware of a new mission 
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statement promising no more lies? 

MR. BROAS: Objection; no foundation. 

THE WITNESS: I haven't heard that, no. 

BY MR. GRUENLOH: 

Q. Are you aware of a new mission 
statement promising no more fraud? 

MR. BROAS: Objection. 

THE WITNESS: I haven't heard that, no. 

BY MR. GRUENLOH: 

Q. Assume for a moment that Mr. Szymanczyk 
testified that the new mission statement requires 
that, quote, "We have to work with public health 
authorities to determine what is appropriate to 
do, what is appropriate to tell the American 
public relative to these products as we go forward 
in the future." I want you to assume that. 

Do you agree that prior to that new 
mission statement of working with the public 
health authorities, that Philip Morris did not 
cooperate with the public health authorities? 

MR. BROAS: I'm going to object to that 
question. Counsel. If you're going to ask 
him these kind of questions by quoting 
testimony, you've got to show him the 
testimony. He can't answer that. 


1 BY MR. GRUENLOH: 
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2 Q. Can you answer the question, sir? 

3 MR. BROAS: It's a purely hypothetical 

4 question, unless you show him the testimony. 

5 THE WITNESS: I think I'd have to 

6 speculate on that to answer the question. 

7 BY MR. GRUENLOH: 

8 Q. Would you have to speculate to answer 

9 whether or not you agree that prior to 1998, 

10 Philip Morris did not work with the public health 

11 officials hand-in-hand on the issue of smoking and 

12 health? 

13 A. I can testify to what I did. And I 

14 worked with the National Institutes on the 

15 standard of technology and developing test methods 

16 for ignition propensity. I worked with other 

17 government agencies and the Commonwealth of 

18 Massachusetts. And so I worked with them, and I 

19 think — I was at Philip Morris; we worked with 

20 them. 

21 Q. So it's your opinion that prior to 

22 1998, Philip Morris did work hand-in-hand with 

23 public health authorities and public health 

24 officials on the issues of smoking and health? 

25 MR. BROAS: Objection to form. 


1 BY MR. GRUENLOH: 

2 Q. Is that your testimony? 

3 MR. BROAS: Argumentative. 

4 THE WITNESS: I did work with the 

5 Department of Public Health in Massachusetts, 

6 the state of Texas, with the Federal Trade 

7 Commission on occasion, with the Consumer 

8 Parks Safety Commission. 

9 BY MR. GRUENLOH: 


10 

Q. 

Who is William Campbell? 


11 

A. 

He's a former, I guess. 

CEO of Philip 

12 

Morris USA. 


13 

Q. 

When he testified before 

Congress in 

14 

1994, did 

you help him prepare his 

testimony? 

15 

A. 

No. 


16 


MR. BROAS: Objection; no foundation. 

17 


THE WITNESS: No, I did 

not. 

18 

BY MR. GRUENLOH: 


19 

Q. 

When he testified before 

Congress in 

20 

1994, did 

you help him prepare his 

written 

21 

testimony? 



22 


MR. BROAS: Objection; no foundation. 

23 


THE WITNESS: No, I did 

not, not to my 

24 

knowledge. 


25 

BY MR. GRUENLOH: 



1 Q. Wouldn't you agree that Philip Morris 

2 was previously engaged in a war with the public 

3 health authorities regarding smoking and health? 

4 MR. BROAS: Objection; no foundation, 

5 argumentative. 

6 THE WITNESS: No, sir, I don't think 

7 so. 

8 BY MR. GRUENLOH: 

9 Q. You don't think so? 

10 A. No. 

11 Q. Have you ever reviewed Mr. Campbell's 

12 Congressional testimony of 1994? 


129 


130 


http://legacy.library.ucsfS&3dir/ftffit/kftt|9S^0ifl!ipclfndustrydocuments.ucsf.edu/docs/mtgd0001 



13 A. No, I have not, not to the best of my 

14 recollection. 

15 

16 (Plaintiffs' Deposition Exhibit 9 was 

17 marked for identification) 

18 

19 BY MR. GRUENLOH: 

20 Q. Do you agree that smoking is addictive? 

21 A. I agree that smoking is addictive as 

22 everybody uses the term "addictive" today, yes. 

23 Q. But without that qualification, you 

24 can't just tell me today, as we sit here, that 

25 smoking is addictive? 

131 

A. I think it's extremely difficult for 
some people to quit smoking. I think it's easier 
for other people to quit smoking. And as the term 
"addictive" is used, I think it's addictive. 

Q. Doctor, Exhibit Number 9 is the written 
portion of William Campbell's testimony before 
Congress in 1994. Have you ever seen that before? 

A. Not to my knowledge, no. 

Q. And it's your testimony that you had 
nothing to do with preparing this; you didn't help 
in the preparation of this material? 

MR. BROAS: Objection; compound. 

THE WITNESS: To the best of my 
knowledge, I didn't. 

BY MR. GRUENLOH: 

Q. Okay. I'd like you to turn to page 
number 7. The heading at the bottom of the page 
in Roman Numeral Number IV reads, "CIGARETTE 
SMOKING IS NOT ADDICTIVE." It says, "During the 
March 25th hearing. Dr. Kessler and some members 
of the subcommittee contended that nicotine is an 
addictive drug and that, therefore, smokers are 
drug addicts. I object to the premise and to the 
conclusion." 

Those are the comments of Mr. Campbell. 

132 

1 Do you agree with Mr. Campbell's comments? 

2 A. I believe that the concept of addiction 

3 has changed over the years. And I think things 

4 that — the way people describe "addictive" has 

5 changed. And I believe Mr. Campbell is probably 

6 using a different — I'm not going to speculate on 

7 what he's using, but his definition of "addiction" 

8 is probably different than what it is today. 

9 Q. So the definition of "addiction" that 

10 Mr. Campbell was using in 1994 has changed between 

11 then and today? 

12 A. I think the definition of "addiction" 

13 has probably changed from then to today. He was 

14 probably using — and I don't know, and again I 

15 have to speculate on what he was using, so I can't 

16 really speculate on it. 

17 Q. Is it your testimony that the 

18 definition of "addiction" has changed so much 

19 between 1994 and today that the answer to that 

20 question changed completely from, yes, cigarette 

21 smoking is addictive, to no, it's not? 

22 MR. BROAS: Objection. 

23 THE WITNESS: Again, I don't know what 
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24 

25 


Mr. Campbell was using for his definition in 
'94. Today I certainly believe smoking is 


133 


1 addictive, as most people define "addictive." 

2 I believed in 1994 that it was 

3 extremely difficult to stop smoking for some 

4 people. So I don't know whether — if I were 

5 asked the question in '94, how I would have 

6 answered that. Because I think it has 

7 evolved and changed over the years, over the 

8 last six years. 

9 BY MR. GRUENLOH: 

10 Q. Have you ever read the 1989 Surgeon 

11 General's report? 

12 A. I've read part of it, yeah. 

13 Q. Are you aware that the 1989 Surgeon 

14 General's report is on nicotine and the addictive 

15 nature of nicotine? 

16 A. Yes. 

17 Q. Are you aware that the 1989 Surgeon 

18 General's report concludes that nicotine is, in 

19 fact, addictive? 

20 A. Yes. 

21 Q. Are you aware that the 1989 Surgeon 

22 General's report concludes that, as a result, 

23 cigarettes are addictive? 

24 A. I think I read that, yes. And I'm not 

25 arguing with that. 


1 Q. Well, this testimony was given in 1994 

2 by Mr. Campbell. 

3 A. Right. 

4 Q. And he says that no, it wasn't 

5 addictive, isn't that correct? 

6 A. That's what he says. 

7 Q. Well, that's in conflict with the 

8 Surgeon General's opinion, isn't it? 

9 A. Yes, as the two state here, I agree 

10 with that, it's in conflict. 

11 Q. And yet the Philip Morris website that 

12 we looked at earlier says that people should look 

13 to what the Surgeon General says about these 

14 issues; isn't that what it said? 

15 A. Yes, it is. 

16 Q. Mr. Campbell wasn't doing that in 1994 

17 when he gave that testimony, was he? 

18 MR. BROAS: Objection. This witness is 

19 not competent to say what Mr. Campbell was 

20 doing or not doing. 

21 BY MR. GRUENLOH: 

22 Q. Well, in 1994 — 

23 MR. BROAS: Counsel, that purely 

24 argumentative. 

25 MR. GRUENLOH: Well, your objection is 


1 noted. 

2 BY MR. GRUENLOH: 

3 Q. In 1994, when Mr. Campbell gave that 

4 testimony, he was in direct contradiction with the 

5 1989 Surgeon General's report; isn't that correct? 

6 MR. BROAS: Objection. 

7 THE WITNESS: I don't know. I don't 

8 know that. I don't know what was going 
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through Mr. Campbell's head at the time. 

BY MR. GRUENLOH: 

Q. Well, he says it wasn't addictive, 
nicotine is not addictive; isn't that what he 
says? 

MR. BROAS: Objection. The document 
speaks for itself. 

BY MR. GRUENLOH: 

Q. Isn't that what he says here, nicotine 
is not addictive? 

MR. BROAS: Objection. The document 
doesn't even say that, by the way. Counsel. 
All the document says is — 

MR. GRUENLOH: The document says — 

MR. BROAS: — "I object to the premise 
and the conclusion." 

MR. GRUENLOH: And the premise is that 
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nicotine is an addictive drug, and he says he 
objects to that premise. 

BY MR. GRUENLOH: 

Q. Isn't that what he says? 

A. He says — 

MR. BROAS: But it doesn't say nicotine 
is not addictive. 

MR. GRUENLOH: Can you let the witness 
answer the question? 

MR. BROAS: Well, I'm just telling you, 
I want the record to be clear that the 
document does not say what you say it says. 

MR. GRUENLOH: All right. Let me 
rephrase my question, then, for Counsel. 

BY MR. GRUENLOH: 

Q. The document says that, "...the 
subcommittee contended that nicotine is an 
addictive drug and that, therefore, smokers are 
drug addicts. I object to the premise and to the 
conclusion." 

The premise that he's referring to, 
that he's objecting to, is that members of the 
subcommittee contended that nicotine is an 
addictive drug. 

A. I don't want to be a nitpicker, but it 
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says, "some members of the subcommittee." 

Q. Sure. And he's objecting to the 
premise that nicotine is an addictive drug; isn't 
that correct? 

MR. BROAS: I would also note for the 
record that this is about Commissioner 
Kessler, it's not about the Surgeon General. 

MR. GRUENLOH: I didn't say it had 
anything do with the Surgeon General. 

MR. BROAS: But you're saying — you're 
asking him if Mr. Campbell is disagreeing 
with the Surgeon General, and this has 
nothing do with the Surgeon General. 

MR. GRUENLOH: No, I'm asking him if 
what Mr. Campbell is saying in this document 
conflicts with the conclusion of the 1989 
Surgeon General's report. 

MR. BROAS: And I think he already 
testified. 
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20 BY MR. GRUENLOH: 

21 Q. Does it, in fact, conflict with the 

22 1989 Surgeon General's report? 

23 A. I don't know what — 

24 MR. BROAS: Objection; asked and 

25 answered. 
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THE WITNESS: Yeah, I don't know what 
Mr. Campbell was thinking at the time. There 
is a — still, still is, a clinical 
definition of "addiction," and the clinical 
definition of "addiction" with nicotine, I 
don't know whether that's satisfied or not. 
That is not my area of expertise. All I'm 
telling you is what I tell my kids and what I 
tell my neighbors and whoever asks me about 
nicotine and its addictive nature. And I say 
yes, it's addictive. 

BY MR. GRUENLOH: 

Q. You say it's addictive? 

A. Yes. 

Q. That's not what Mr. Campbell said 
there, is it? 

MR. BROAS: Objection. The document 
speaks for itself. 

BY MR. GRUENLOH: 

Q. That's not what Mr. Campbell said 
there, is it? 

A. Mr. Campbell did not — did not say 
anything other than what he said here, which was 
what we all read. 

Q. Which is that he objects to the premise 
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that nicotine is addictive; correct? 

MR. BROAS: What he said was, "I object 
to the premise" — 

MR. GRUENLOH: Counsel, come on. 

MR. BROAS: No, no, no, because you are 
misquoting the document. Counsel. 

MR. GRUENLOH: Now, make your objection 
as to form, as required by the rules, and 
let's proceed. 

MR. BROAS: Nicotine is an addictive 
drug, is what it says. It does not say 
nicotine is addictive. It says it's an 
addictive drug. 

MR. GRUENLOH: Should I interpret that 
as an objection to form? 

Can you answer the question? 

MR. BROAS: You can interpret it 
however you want to interpret it. I just 
want to make sure the record is clear what 
the document is saying. 

BY MR. GRUENLOH: 

Q. Are you able to answer my question, 
sir, that Mr. Campbell is objecting to the premise 
that nicotine is an addictive drug? 

A. What the document says is, I quote, "I 


1 object to the premise and to the conclusion." 

2 Whatever that premise was, he objects to it, and 

3 he also objects to the conclusion. 

4 Q. And that premise was that nicotine is 
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an addictive drug; correct? 

MR. BROAS: Objection. The document 
speaks for itself. 

THE WITNESS: It says, "Dr. Kessler and 
some members of the subcommittee contend." 


BY MR. GRUENLOH: 

Q. "That nicotine is an addictive drug"? 

A. Yes. 

Q. And that's the premise of the sentence; 
correct? 


A. That's correct. 

Q. Are you aware that in 1997 Philip 

Morris made a decision to withdraw from the public 
debate about smoking and health? 

A. I've heard that, yes. 

Q. And up until that point, Philip Morris 
had engaged in the public debate regarding smoking 
and health; correct? 

A. I guess that's correct. If we're 
withdrawing from it, I guess so. 

Q. Are you aware that Philip Morris's CEO 


1 just told the jury in Engel that it was in Philip 

2 Morris's — I'm sorry, that it was in the public's 

3 interest to withdraw from that debate? 

4 MR. BROAS: Objection; no foundation. 

5 BY MR. GRUENLOH: 

6 Q. Are you aware of that, sir? 

7 A. I haven't read the testimony, so — 

8 Q. Do you agree that it is in the public's 

9 best interests to withdraw, for Philip Morris to 

10 withdraw from that debate, the debate of smoking 

11 and health? 

12 MR. BROAS: Objection; foundation. 

13 THE WITNESS: I think so, probably. 

14 BY MR. GRUENLOH: 

15 Q. What do you think prompted that 

16 decision to withdraw from the debate all of a 

17 sudden in 1997? 

18 MR. BROAS: Objection; calls for 

19 speculation. 

20 BY MR. GRUENLOH: 

21 Q. Do you have any idea? 

22 A. No, I don't. 

23 Q. Well, why didn't they withdraw from the 

24 debate sooner; do you know? 

25 A. I don't know why they didn't; don't 
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know. 

MR. BROAS: Objection. 

THE WITNESS: I don't know. 

MR. GRUENLOH: I'm going to show you 
one last exhibit and then I think we'll be 
through. Of course, if I can find it without 
dumping everything on the floor. 

Let's go off the record for just one 
moment while I look for this. 

THE VIDEOGRAPHER: Okay. The time is 
approximately 3:51 p.m. and we are off the 
record. 


(Pause) 
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16 THE VIDEOGRAPHER: Okay. The time is 

17 approximately 3:52 p.m. and we are back on 

18 the record. 

19 

20 (Plaintiffs' Deposition Exhibit 10 was 

21 marked for identification) 

22 

23 BY MR. GRUENLOH: 

24 Q. Doctor, Exhibit Number 10 is Philip 

25 Morris's Answer to a Complaint dated November 

143 

29th, 1999 in the case of Simon v. Philip Morris. 

Have you ever seen this before? 

A. No, sir, not to my knowledge. 

Q. Turn to page, I believe it's number 5 

of the document, item number 29. 

A. Okay. 

Q. It reads, "Philip Morris admits that 
smoking is a risk factor for, and may in fact 
cause, certain kinds of diseases in humans, but 
states that it has not been scientifically 
established whether cigarette smoking causes any 
of these diseases in humans." 

Have I read that correctly? 

A. Yes, you have. 

Q. Do you agree with that statement, sir? 

A. Yes. 

Q. You agree with that? 

A. Yes. 

Q. Didn't you tell me earlier that you 

believe that cigarette smoking causes lung cancer 
and other serious diseases? 

A. Yes, I did, as a statistical 

association that the public health community uses 
to establish the cause between smoking and certain 
diseases, yes. 

144 

1 Q. So is it your opinion that the tobacco 

2 industry defines causation in a different way than 

3 the public health authority does? 

4 A. No, sir, it defines it the same way. 

5 And the public health authorities I don't think 

6 would argue with this statement either. 

7 Q. Well — 

8 A. The mechanism for the disease state, 

9 how it's formed through the act of smoking, I 

10 don't think is known to anybody. 

11 Q. Well, we can go back and look at your 

12 testimony, but I think you testified earlier, and 

13 I think I asked you the question, can you tell me, 

14 as we sit here today, unqualified, does cigarette 

15 smoking cause lung can and other serious diseases, 

16 and you answered my question yes? 

17 A. Yes, I did. 

18 Q. And this here, this exhibit states, 

19 "But it has not been scientifically established 

20 whether cigarette smoking causes any of these 

21 diseases in humans." Isn't that what it says? 

22 A. To me the "scientifically" means the 

23 mechanism of the material that's in smoke, the 

24 actual mechanism of the formation of the disease. 

25 To my knowledge, that's not even been argued by 
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1 the public health community. They would agree to 

2 that also. I don't think there's any difference 

3 between what I'm saying now and what I said before 

4 and what the public health community would say. 

5 Q. You don't think there's any difference 

6 in the testimony that you gave me earlier when you 

7 said that unqualified yes, cigarette smoking 

8 causes serious disease, and the statement that it 

9 has not been scientifically established whether 


10 

cigarette smoking causes any of these 

diseases? 

11 

You don't think 

there's any difference 

between 

12 

those two statements? 


13 

A. No, 

sir, I don't. 


14 

MR. 

GRUENLOH: I don't have 

any furthe: 

15 

questions. 



16 

MR. 

BROAS: I just have a few redirect 

17 

questions. 



18 




19 




20 




21 

// 



22 

// 



23 

// 



24 

// 



25 

// 




1 EXAMINATION 

2 BY MR. BROAS: 

3 Q. Mr. Whidby, if you could go through 

4 your pile of exhibits there and pull out, let's 

5 see. Exhibit 5. 

6 A. (Complies) 

7 Q. If you could, turn to the paragraph 

8 counsel was asking you about on page 4, under the 

9 heading, "Self-Extinguishing Cigarette"? 

10 A. Right. 

11 Q. And he asked you about the second 

12 paragraph there, "In view, however, of the recent 

13 decision taken by the Tobacco Institute not to 

14 work actively in the development of 

15 self-extinguishing cigarettes." Do you remember 


16 

that testimony? 



17 

A. 

Yes. Yes. 



18 

Q. 

To your knowledge. 

did 

Philip Morris 

19 

ever decide not to work actively . 

in the 

20 

development of self-extinguishing 

cigarettes? 

21 

A. 

No, we worked actively 

in that area. 

22 

and still do. 



23 

Q. 

And to your knowledge. 

did Philip 

24 

Morris 

ever stop working actively 

in the 

25 

development of self-extinguishing 

cigarettes for 

1 

product 

liability reasons? 



2 

A. 

No, we did not. 



3 

Q. 

Put that aside. 



4 


And if you could. 

take 

a look at 

5 

Exhibit 

1, please. It's the 

subpoena. 

6 

A. 

Uh-huh. 



7 

Q. 

Counsel asked you 

some 

questions about 

8 

the document request. 



9 

A. 

Yes. 




10 Q. Aside from the transcripts and 

11 affidavits that have been turned over on your 
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behalf in response to this subpoena, and the 
documents responsive to number 8 and 9, dealing 
with your payments and your confidentiality 
agreement, do you have in your possession any of 
the other documents that are called for in that 
subpoena? 

A. No, I do not. Certainly not to the 
best of my knowledge, I don't. 

MR. BROAS: That's all I have. 

MR. GRUENLOH: I have nothing further. 

THE VIDEOGRAPHER: Okay. If there are 
no further matters, the time is approximately 
3:57 p.m. and this deposition is concluded. 


1 (Deposition concluded, 3:57 p.m.) 

2 

3 (Signature reserved) 

4 


6 

// 

7 

// 

8 

// 

9 

// 

10 

// 

11 

// 

12 

// 

13 

// 

14 

// 

15 

// 

16 

// 

17 

// 

18 

// 

19 

// 

20 

// 

21 

// 

22 

// 

23 

// 

24 

// 

25 

// 


I certify that I have read or had read 
to me the foregoing transcript. 

3 

4 

5 


1 
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9 JERRY WHIDBY, Ph.D. 

10 
11 
12 

13 

14 

15 this 

16 

17 

18 

19 

20 
21 

22 Notary Public 


COMMONWEALTH OF VIRGINIA to wit: 
Subscribed to and sworn before me 
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1 COMMONWEALTH OF VIRGINIA AT LARGE, to wit: 

2 I, JoRita B. Meyer, RMR, CRR, Notary Public 

3 in and for the Commonwealth of Virginia at Large, 

4 and whose commission expires March 31, 2004, do 

5 certify that the aforementioned appeared before 

6 me, was sworn by me, and was thereupon examined by 

7 counsel; and that the foregoing is a true, 

8 correct, and full transcript of the testimony 

9 adduced. 

10 I further certify that I am neither related 

11 to nor associated with any counsel or party to 

12 this proceeding, nor otherwise interested in the 

13 event thereof. 

14 Given under my hand and notarial seal at 

15 Charlottesville, Virginia, this 26th day of June 

16 2000. 
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